TRAUMA, COERCION, AND THE TOOLS OF TRAFFICKING..., 109 Ky. L.J. 719

109 Ky. L.J. 719

Kentucky Law Journal
2020-2021

Article
Sarah Bendtsen Diedhiou, Sarah Roberts, Christine Raino®

Copyright © 2021 by University of Kentucky J. David Rosenberg College of Law; Sarah Bendtsen Diedhiou, Sarah Roberts,
Christine Raino

TRAUMA, COERCION, AND THE TOOLS OF TRAFFICKING
EXPLOITATION: EXAMINING THE CONSEQUENCES FOR CHILDREN
AND YOUTH IN THE JUSTICE SYSTEM

Table of Contents 719
Introduction 2

" The Consequences of Utilizing Juvenile Justice-Based Responses for Serving Child and Youth Victims of
Sex Trafficking

A. Harms of Punitive Response to Sex Trafficking Victimization

B. System Involvement and Increased Recidivism Rates

C. Juvenile Justice as an Impediment to Services

D. Economics of a Juvenile Justice Response to Child and Youth Survivors

"“When “Safe Harbor” Isn't Safe: The Failed Promise of Diversion Processes and Programs

A. Types of Diversion Processes: Formal Versus Informal Diversion

B. Threshold Barrier to Relief: Requiring a Finding of Victimization

C. Limiting Diversion to Certain Offenses Limits Protection for Survivors

D. Unrealistic Expectations: How Mandatory Program Requirements Conflict with Trauma-Informed
Practices

""How Inadequate Non-Criminalization Laws Also Fail to Protect Child and Youth Survivors from
Criminalization

A. Progress and Remaining Gaps in the Development of State Non-Criminalization Laws

723
726
727
728
730
731
731
733
734

735

735

i. Limiting Protections by Offense 736

o 736
1. Prostitution and Related Offenses

. 737
2. Masking Charges and Status Offenses

. . 739

3. Non-violent Felonies
ii. Hinging on Victim Identification Rather Than Age 740

1. Breaking the Cycle of Exploitation through Trauma Informed Services fat

"V The Intertwined Relationship of Trafficking Victimization and Criminalization and the Resulting Harm to
Trafficked Children and Youth

A. Criminalization of Survivors for Substance Use, Dependencies and Trauma Responses

B. Existence of Substance Use and Related Dependencies

C. The Criminalization of Substance Use and Dependencies

742
743
743


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0500515899&originatingDoc=I00e49e07177411ecbea4f0dc9fb69570&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

Brooks, Tina 12/2/2021
For Educational Use Only

TRAUMA, COERCION, AND THE TOOLS OF TRAFFICKING..., 109 Ky. L.J. 719

i. Traffickers' Facilitation and Exploitation of Substance Use and Dependency 744
ii. Buyers' Facilitation and Exploitation of Substance Use and Dependency 745
iii. Substance Use as a Coping Mechanism 747
iv. Criminalization of Trauma and Trauma Behaviors 748

V-Where to Draw the Lines in Complex Cases--Exploring Responses in the Gray Areas of Victim-Offender "'

Intersectionality

A. Trauma-Informed Considerations for Distinguishing Between Actual and Apparent Autonomy in Sex 733

Trafficking Cases

B. Contextualizing Violence and the Criminal Intent of Trafficking Victims Who Commit Violent Crimes 1
i. When Acts of Violence are Committed Against the Trafficking Victim's Exploiter 757
ii. When an Exploiter's Violence is Imputed to a Trafficking Survivor 759
iii. When Trafficking Victims Commit Acts of Violence Against Other Victims 760
1. The Coercive Role of Imputed Liability in Sex Trafficking Victim-Offender Cases 762

VI . 765
Conclusion

*721 Introduction

Over the past couple of decades, the United States' response to child and youth sex trafficking has simultaneously seen great
legislative advancements while exposing serious gaps that continue to confound and frustrate efforts to truly protect children
and youth from this crime.> With the enactment of the Trafficking Victims Protection Act (TVPA) in 2000° and the
subsequent enactment of state human trafficking laws across the country,® these advancements have brought increased
attention to the issue of child sex trafficking in particular. Yet, child sex trafficking victims® continue to face criminalization
and barriers to needed services.® The consequences of these inadequate protections for minors also have wide reaching
ramifications later in life; such consequences impact youth and adults who continue to experience the cycle of trafficking
victimization and criminalization but with fewer protections from the harms of that cycle.” The reality is that the legislative
progress of the past decades cannot be celebrated until it is evaluated against the backdrop of how it is impacting those it was
intended to protect. An examination of how trafficking laws have been implemented and enforced demonstrates a core
inconsistency with the central purpose of these laws--the protection of trafficking victims.® Since the failure to protect
trafficking victims largely stems from the common and widespread criminalization of sex trafficking victims, and the
particularly egregious impact this has on children and youth, this Article focuses *722 specifically on the criminalization of
sex trafficked children and youth for conduct committed as a result of their trafficking victimization by examining (I) the
consequences of relying on a juvenile justice response to child sex trafficking victims, (II) the failed promise of diversion
programs in responding to sex trafficked children and youth, (III) how inadequate non-criminalization laws fail to protect
against criminalization of children and youth, (IV) the intertwined nature of sex trafficking victimization and criminalized
conduct, and (V) how a trauma-informed lens can be applied to even the most complex challenges that arise in responding to
the criminalization of trafficked children and youth.

To highlight the issues identified, this Article contains graphic quotes and examples from real cases, which may be
particularly distressful and triggering for some readers.

I. The Consequences of Utilizing Juvenile Justice-Based Responses for Serving Child and Youth Victims of Sex
Trafficking

Following the enactment of 2008 legislation in New York state, “safe harbor” became a term widely used and revered within
the anti-trafficking field to denote an alternative, victim-centered response to child sex trafficking victims.” The New York
legislation and systems-level change spurred a national movement to recognize children engaged in commercial sex as
victims, not perpetrators, of a crime."” New York's 2008 Safe Harbour for Exploited Children law, however, validated the
continued reliance on juvenile justice to serve survivors.'' In many ways, the state's “safe harbor” process exemplifies the
challenge of developing a truly protective response outside of punitive systems; despite acknowledging the inherent
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victimization experienced by children engaged in commercial sex, the New York response is rooted in the juvenile justice
system, allowing for an untraditional-diversion-response, although one still premised on addressing delinquent behavior.

Notwithstanding research demonstrating the ineffectiveness of a justice system response to survivors of sex trafficking," this
inadequate form of a “protective” *723 response is not uncommon. In an attempt to shift away from arresting and prosecuting
commercially sexually exploited minors for prostitution and other offenses related to their exploitation, a majority of states
have passed legislation requiring alternative responses to child sex trafficking victims, albeit still within a punitive justice
system, including the use of permissive or mandatory diversion programs, affirmative defenses, sentencing mitigation, or
Child in Need of Supervision or Services (CHINS) processes.”” The common, and flawed, denominator of such responses is
the inherent element of punishment and potential for additional trauma. Despite acknowledging in statute that children
engaged in commercial sex are victims of sex trafficking or commercial sexual exploitation,' justice system-based alternative
responses contradict the acknowledgment of victimization. Importantly, the end goal in most states has shifted away from
offender accountability for child victims; however, the use of juvenile or criminal justice systems to accomplish the new
goals of safety and service provision often produce the same traumatizing results for child and youth survivors.

A. Harms of Punitive Response to Sex Trafficking Victimization

Any system response that permits arrest, detention, or court-ordered conditions and services for minor victims, even if well
intentioned, contradicts both the acknowledgement of victimization and promising practices.”” The criminalization of
survivors produces trauma, impedes healing, and perpetuates injustice; it also undermines the goals of establishing an
alternative response. The development of the juvenile justice system accounted for one of the original paradigm shifts in the
treatment of youth engaged in law-offending conduct.' Intended to foster rehabilitation, rather than merely punish behavior
and choice, the development of juvenile court systems was a formal acknowledgment of the intrinsic differences between
children and adults and, as such, the need for age-appropriate accountability measures.” Juvenile justice, however, was
developed for and remains a system for offender accountability, not victim assistance.”® Concerningly, the realities of the
juvenile justice system as a whole today are deeply disconnected from the ideologies and principles on which they were
developed in the late nineteenth century.” In fact, *724 in pursuit of crime reduction and community safety, the very tenets of
rehabilitation and access to services have become secondary in some states and jurisdictions.”

Applying a punitive response to crime victimization and trauma-induced behaviors is deeply unjust, ineffective, and
uneconomical. While this is true for children and youth, generally, whose law-offending conduct often reflects historical,
chronic, or acute trauma or circumstances,” it is particularly apparent for child and youth survivors of sex trafficking whose
conduct does not reflect choice or autonomy. The continued unjust criminalization of child sex trafficking victims
underscores narrow or vaguely defined “safe harbor” or non-criminalization protections,” deep seeded biases,
misunderstandings, and cultural tendencies that tolerate the shaming of sexual and gender-based violence victims, including
survivors of sex trafficking.” The phenomenon of blaming victims of sexual violence is not new, but it is increasingly
documented;* occurrences of judges questioning victimization or undermining resulting harm, including suggesting that an
assault did not occur because “if someone doesn't want to have sexual intercourse, the body shuts down,”” or reducing the
sentence of a 67-year-old man who purchased sex and assaulted two young girls on the grounds that the thirteen and fourteen
year old girls “were more an aggressor than a participant in the criminal conduct,” highlight the challenges of identifying
victimization and advancing truly protective, survivor-centered responses. The continued criminalization of survivors of sex
trafficking for offenses inherent or connected to their victimization is a formal *725 extension of victim-blaming, rooted in
the misguided belief that survivors are partially responsible for their own victimization.”” This ethical and systems-level
failure not only delays identification and the provision of appropriate care and services, it mitigates responsibility for buyers,
traffickers, and facilitators and diminishes the harm experienced by survivors.”

Beyond being unjust, utilizing the juvenile or criminal justice system to respond to child and youth survivors of sex
trafficking is ineffective and conflicts with established promising practices.” Ultimately, our responses to child and youth
survivors should be guided by common goals of harm prevention, healing, wellness and self-determination; relying on
juvenile and criminal justice-based responses fails to contribute to or accomplish these goals. By contrast, such systems were
designed to hold accountable and rehabilitate offenders, not protect and deliver services to victims.” It is unsurprising,
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therefore, that depending on justice systems to serve victims results in additional trauma and relatively high rates of
recidivism.”

Utilizing the juvenile justice system to secure safety and services for child and youth survivors of sex trafficking may band-
aid immediate concerns and challenges but ultimately creates barriers to success and healing. Even alternative, service-
oriented justice avenues, including formal diversion and CHINS programs, include punitive or coercive measures that are not
only incompatible with sexual violence-induced trauma, but result in re-victimization and compounded trauma.*> *726 Arrest,
court-mandated services, restrictive conditions, surveillance, and total compliance requirements are perhaps appropriate and
helpful when applied to cases involving law offenders. Yet, when applied to survivors of sex trafficking, they perpetuate
many of the same dynamics of exploitation and fail to account for the impact of trauma, often positioning survivors to face
additional consequences or charges.”

B. System Involvement and Increased Recidivism Rates

The harmful and cyclical consequences of utilizing a punitive system to serve child victims of sex trafficking cannot be
overstated.”* The mechanisms employed to connect children and youth to the system, including arrest, shackling,” strip
searches,* detention,”” or unsupported detox,* are traumatizing experiences for any child, but particularly for survivors of
sexual violence living with the effects and symptoms of trauma.” In fact, the arrest and detention process alone can have
serious mental and physical health impacts on youth, often triggering post-traumatic stress responses.* Additionally, once
inside the justice system, child and youth survivors are subjected to processes and conditions that often exacerbate, rather
than address, trauma. Depending on the underlying charge(s) and circumstances, the child is either held in detention, which
increases the risk of revictimization and additional trauma,* or is released back into the community, often accompanied by
heightened symptoms *727 of trauma.” Efforts to cope with the underlying and pre-existing trauma and newly acquired
trauma often results in child and youth survivors resorting to behaviors, activities, or conduct that violate release conditions,
detention policies, or the law, resulting in additional arrests and charges.” The accrual of charges and traumatic experiences
further entrenches the child or youth in a punitive cycle that is ultimately punishing trauma and mental health challenges.* In
fact, the most common crimes for which justice-involved girls, including survivors of sex trafficking, are arrested for are
symptoms of and strategies to cope with trauma, including running from placement or home, substance use, and truancy.*

The Coalition Against Sex Trafficking (CAST) summarizes the ineffectiveness of a punitive response to survivors of sex
trafficking, stating,

In a report by the Urban Institute and Streetwise and Safe, published in The Guardian, researchers found that
“youth in the sex trades are caught in a vicious cycle of arrest and court involvement.”” Frequent arrests “create
instability and perpetuate youths' need to engage in survival sex as a result of far-reaching collateral
consequences.” The arrest-based approach is “part of an escalating sequence of cause and effect: instability in
home and school, inability to pay fines and surcharges, active warrants, incarceration, disqualification from
public benefits, deportation and consequences for future employment.” In other words, arrests breed more
arrests.*

C. Juvenile Justice as an Impediment to Services

Utilizing the juvenile justice system to provide safety and services, in fact, impedes access to critical and comprehensive
services and long-term psychological, physical, and emotional safety.” Rights4Girls--formerly Human Rights Project for
Girls--Georgetown Law Center on Poverty and Inequality, and Ms. Foundation for Women noted this paradox in the 2015
“Sexual Abuse to Pipeline” report,



TRAUMA, COERCION, AND THE TOOLS OF TRAFFICKING..., 109 Ky. L.J. 719

*728 Although some defend the practice of detaining victimized girls on the grounds that the system can provide
protection or needed services, that justification cannot counterbalance the significant psychological and physical
harms created by commitment. In fact, access to adequate services, if any, is severely limited; worse, the system's
routine processes can serve to re-traumatize girls; and, worse still, some report they experience new incidents of
abuse while inside.*

While well-intentioned criminal justice stakeholders” may encourage system involvement to secure services, juvenile justice
systems and facilities not only lack resources and services that are sufficient and specific to the needs of child sex trafficking
victims, but in fact, they lack the minimum mental and physical health care necessary for the general population of system-
involved children and youth.* Consequently, child and youth survivors are forced into a system that is not only traumatizing
in nature, but unprepared to meet the complex needs of those victimized by commercial sexual exploitation. Simultaneously,
the process of forcing children and youth into justice systems can limit or preclude their engagement in community-based
activities and opportunities that positively impact a child's trajectory. In fact, research demonstrates that the experience of a
single arrest results in the increased likelihood of not completing high school, “not as a result of poor student engagement,
but as a result of the school's reaction to the arrest.””' Barriers to educational attainment create widespread ripple effects,
impacting a child's long-term physical, emotional, and psychological health outcomes.” Regardless of the underlying
motivation for arrest and detention--including safety and connection to services--it is clear that the consequences are wide
reaching and detrimental to the success and wellbeing of survivors.

D. Economics of a Juvenile Justice Response to Child and Youth Survivors

Beyond being unjust and ineffective,” the utilization of juvenile and criminal justice systems to protect and provide services
to child and youth survivors is *729 extraordinarily expensive and uneconomical.* In fact, the use of justice systems to
connect or force children into services is far more expensive than the provision of services themselves.” Concerningly, an
estimated $100,000,000 is spent annually to detain and hold youth who are not awaiting juvenile or criminal proceedings, but
are simply waiting for access to community mental health services. Relatedly, in responding to alleged juvenile offenders,
the juvenile justice processes themselves--often encompassing arrest, detention, investigation, adjudication, sentencing, and
probation--come with an enormous price tag;” further, this does not include the cost of “lost earnings and tax revenue,
additional Medicaid and Medicare [expenditures]” for system-involved youth and the treatment for additional trauma accrued
due to system involvement.® Combined with high rates of recidivism and limited access to services within the system,”
utilizing juvenile and criminal justice processes to secure safety and services yields a concerningly low return on the
enormous investment. In addition to being a low-return investment, the expenditures associated with unnecessary and
ineffective juvenile justice involvement impacts the availability of funding for vital and ongoing services, support, and care
for survivors.” Contrary to a traditional juvenile justice-based response, investing in the upfront provision of high-quality,
specialized services and care outside of punitive systems prevents cyclical system involvement and dependency® and
effectively increases safety, wellness, and success for child and youth survivors.®

*730 II. When “Safe Harbor” Isn't Safe: The Failed Promise of Diversion Processes and Programs

Despite the increasingly established harmful consequences of developing “safe harbor” responses within punitive systems,*
the relatively recent seismic shift toward alternative responses to child and youth survivors of trafficking has resulted in the
development of sex trafficking-specific diversion processes within the juvenile justice system.* Since the development of the
first juvenile justice diversion response for child victims of sex trafficking in New York, several states have developed
similar statutory mechanisms for directing child and youth survivors away from traditional delinquency processes and toward
services; relatedly, other jurisdictions have created similar processes outside of legislation.”” Like other “safe harbor”
responses, diversion processes and requirements vary significantly; some are limited to underlying charges of prostitution,*
others demand complete compliance with rigid program requirements,” including the absence of substance use despite
underlying dependencies,” while others require the minor to self-identify as a child sex trafficking victim.” Consequently,
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varying eligibility or compliance requirements often limit the availability to child and youth survivors who fit within the
unattainable “perfect victim”” construct.

*731 A. Types of Diversion Processes: Formal Versus Informal Diversion

Two diversion processes exist to direct alleged offenders away from the justice system: formal and informal diversion.”
While informal diversion allows for an alternative response in the absence of an arrest or charge, formal diversion is available
only after the offender, or in this case, the child or youth victim, has been arrested, detained, charged, and potentially
adjudicated.” While informal diversion is increasingly regarded as a promising and effective practice,” formal diversion
programs are the most commonly utilized diversion process in the context of responses to child and youth survivors.” As
such, in order for a child or youth survivor to access services through such programs, they must first be arrested, charged,
identified, and, in some cases, initiate the diversion process themselves.”

B. Threshold Barrier to Relief: Requiring a Finding of Victimization

Child sex trafficking-specific diversion processes are limited in nature, as eligibility hinges on an element that is often
challenging, if not nearly impossible in some cases, to establish.” Many processes and programs designed to provide an
alternative, juvenile justice-based response to commercially sexually exploited minors require a formal finding or allegation
of sex trafficking victimization.” While such a requirement may appear as a simple and commonsense prerequisite to
participation, it is often a problematic gatekeeper. Most stakeholders responsible for the maintenance and operation of such
diversion programs have a general understanding of sex trafficking; however, many do not hold an expertise in trauma,
trauma-behaviors, or child sex trafficking victimization itself, let alone the interconnectedness of all three.” Consequently,
child sex trafficking victims are *732 regularly misidentified, resulting in a denial of program eligibility and return to a
traditional juvenile or criminal justice track.”

Conversely, several child sex trafficking-specific diversion processes are available to minors suspected of experiencing sex
trafficking victimization, bypassing the requirement of a formal finding. Texas's child sex trafficking-specific diversion
process, for example, is available to a minor under seventeen years of age who “is alleged to have engaged in delinquent
conduct or conduct indicating a need for supervision and may be a victim of conduct that constitutes [Trafficking of
Persons].”® Ohio's “safe harbor” diversion process is available to a minor charged with an offense connected to the child's
trafficking victimization, regardless of whether the court establishes a connection to the child's trafficking offender,
recognizing that engagement in commercial sex is fundamentally connected to sex trafficking victimization."

In addition to requiring a court's formal finding of victimization, many processes and programs require the minor themself to
self-identify and acknowledge their experience of sex trafficking victimization, a mandate that is not only challenging for
many child victims to achieve but can result in re-traumatization.” In fact, it is well-established among anti-sex trafficking
experts, and within the field generally, that a majority of sex trafficking victims do not self-identify, and the attempt to
circumvent what should be a trauma-informed and supportive process to elicit self-identification is deeply harmful to the
survivor's recovery.” In issuing guidance to state and local child welfare agencies, the federal Children's Bureau *733
acknowledged this reality, stating that “[t]he dynamics of exploitation through sex trafficking coupled with the often
experienced history of sexual abuse renders most survivors of child sex trafficking reluctant to or unable to self-identify as
victims.”**

It is unsurprising that such requirements result in commercially sexually exploited minors being misidentified and,
resultantly, traditional delinquency or criminal proceedings commenced. The failure to identify sex trafficking victimization,
despite clear evidence to support a finding, or to discount its connection to the alleged criminal conduct,” has resulted in
horrific outcomes and consequences for commercially sexually exploited minors charged with offenses related to their
victimization.*
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C. Limiting Diversion to Certain Offenses Limits Protection for Survivors

Diversion as an alternative response is not necessarily available to all identified child sex trafficking victims as these
processes and programs are commonly limited to minor victims charged with certain low-level offenses, typically prostitution
or prostitution-related offenses.”” This limitation not only conflates sex trafficking victimization and prostitution, confirming
the unjust perception that minors can be prostitution offenders, it renders the alternative track irrelevant for a significant
number of child victims. The increased understanding of sex trafficking victimization among juvenile and criminal justice
stakeholders has positively resulted in a notable reduction in the number of minors who are arrested and charged with
prostitution, even in states with laws allowing minors to be prosecuted for such offenses.® This shift, however, has not
necessarily resulted in fewer child sex trafficking victims entering punitive systems; since child sex trafficking victims *734
often enter the juvenile justice system on other charges,” diversion programs premised on prostitution charges are
increasingly unavailable to a significant number of child victims. For example, in an attempt to develop “safe harbor”
protections for commercially sexually exploited minors,” Louisiana enacted legislation to divert exploited minors away from
a traditional juvenile response track and prevent unjust delinquency adjudications.” This process, however, is available solely
to child sex trafficking victims who are charged with prostitution or prostitution-related offenses, including solicitation and
prostitution by massage.”

Importantly, some states have designed responses that recognize the impact of sex trafficking victimization on other juvenile
or criminal conduct, broadening eligibility requirements to minor victims who enter the system on a variety of charges.” In
such processes, eligibility does not necessarily hinge on the offense or resulting charge, but on the identification of its
connectivity to sex trafficking victimization. For example, in seeking an alternative, service-oriented response, Ohio created
one of the first statutorily protected diversion processes for child sex trafficking victims charged with prostitution or with any
offense connected to their sex trafficking victimization.”

D. Unrealistic Expectations: How Mandatory Program Requirements Conflict with Trauma-Informed Practices

While diversion processes by design are intended to insulate child and youth sex trafficking victims from delinquency
adjudications or criminal convictions, this protection is contingent upon the successful completion of program requirements
and, ultimately, the court's satisfaction. Problematically, such requirements are often based on the discretion and
determination of the court, regardless of whether the presiding judge or magistrate has a comprehensive understanding of sex
trafficking victimization or trauma-informed, specialized service responses. Additionally, diversion requirements are
commonly incompatible with the realities of trauma and trafficking victimization, resulting in child and youth survivors
being unable to complete requirements and terms to the satisfaction of the court.

For example, the Ohio Safe Harbor diversion process allows the court to “make any orders regarding placement, services,
supervision, diversion actions, and conditions of abeyance ... that the court considers appropriate and in the best interest of
the child.” In such cases, “[i]f the juvenile fails to complete the diversion *735 program to the court's satisfaction, the court
will proceed on the complaint.” In such cases, the court has the discretion to prohibit a child victim from using substances,
failing to recognize that substance use is often a reflection of efforts to cope with trauma and that recovery occurs on a
continuum,; similarly, requirements to attend therapy, school, or work without absence may fail to account for unreliable
transportation or environments that trigger a child's trauma. Other mandates, such as abstinence from “risky behaviors,” are
so arbitrary or subjective in nature that the risk of unsuccessful completion is especially high for child survivors.
Unsurprisingly, when program mandates are rigid and disconnected from the realities of sex trafficking victimization,
outcomes are unpromising. In a recent assessment of one Ohio Safe Harbor docket, researchers concluded that “relatively few
youth meet [the court's] standard, leading to a low successful graduation rate.””’

IT1. How Inadequate Non-Criminalization Laws Also Fail to Protect Child and Youth Survivors from Criminalization

A. Progress and Remaining Gaps in the Development of State Non-Criminalization Laws
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Contrary to the TVPA's decree that trafficking victims not be criminalized as a result of their victimization,” survivors
continue to be charged with crimes related to their trafficking. It took almost a decade after the TVPA's enactment before
states began addressing the conflict between the federal sex trafficking law, which identifies all commercially sexually
exploited children as victims of trafficking,” and state prostitution laws, almost all of which permitted these same children to
be charged with prostitution.' While some state “safe harbor” laws attempted to mitigate this conflict with diversionary
programs through the juvenile justice system,'” other states more fully addressed the conflict by enacting *736 “non-
criminalization” laws that actually remove criminal liability for minors for prostitution and, in some cases, for other offenses
committed pursuant to their victimization.'”

In the ensuing years, states made considerable progress in shifting their laws to protect, rather than punish, children who are
suspected of engaging in commercial sex.'® To date, thirty-one states and the District of Columbia have enacted laws to
remove criminal liability for child sex trafficking victims for prostitution.'™ Despite the immense importance of these legal
changes, however, the degree of improvement in how some state laws have actually changed the response to exploited
children and youth still lags behind the protective purpose of the legislation--and notably, only three states have extended
these protections to youth over the age of eighteen.'”

States have adopted varying approaches to prevent the criminalization of child sex trafficking victims, creating disparate
outcomes for survivors across the nation.'” The following discussion examines some of the areas where state non-
criminalization laws are still failing to adequately address the needs of trafficked children and youth and protect them from
the harms of criminalization.

i. Limiting Protections by Offense

1. Prostitution and Related Offenses

Thirty-one states and the District of Columbia “prohibit the criminalization of child sex trafficking victims for prostitution.”'”
This stands in stark contrast to just a decade ago when only five states provided this same protection to child trafficking
victims despite every state having a statutory rape law that recognized a minor's inability to consent to sex.'® This failure “to
recognize minors as victims of statutory *737 rape once the conduct [had] been commercialized,” reflects a misguided and
destructive belief that “the exchange of money seemingly sanitizes the underlying crime of child rape by creating the
perception that these victims [were] willing participants in their own exploitation.”'” As another author explained,

On the state level, this drive to punish minors stems in part from an unresolved legal debate about whether
minors consent to commercial sex and therefore are legally culpable for prostitution .... On the one hand,
statutory rape laws have presumed that, legally, minors cannot consent to sex ... On the other hand, state
prostitution laws contradict the policy underlying age-of-consent laws, namely that minors cannot legally
consent. State juvenile justice laws almost always have treated minors who engage in commercial sex as
criminals instead of victims.""

Over the years, increased understanding of the interplay between prostitution and consent laws has prompted wide
advancements in protecting commercially sexually exploited children and youth from being charged as prostitution offenders.
Limiting non-criminalization'" protections to prostitution offenses, however, fails to protect victims from being charged with
a wide array of offenses that child sex trafficking victims may commit as a result of their trafficking victimization.'?

2. Masking Charges and Status Offenses
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Although non-criminalization laws are intended to prevent commercially sexually exploited children from being
criminalized, many states limit protection to victims who violate the prostitution law.'”® This narrow protection can lead to
misidentification and misperception of victimhood when children violate other laws as a result of their trafficking
victimization* and also fails to protect against the use *738 of “masking charges.”'” Typically, masking charges will be
brought based on an actual or perceived “lack of viable options in removing victims from exploitive situations,” breaking the
trauma-bond between victim and trafficker, or “connecting survivors to [needed] services.”"'® Despite the protective intent of
these arrests, they reflect the underlying belief that children who engage in commercial sex require some form of coercive
intervention in order to be kept safe."” This lingering misperception may be conscious or unconscious but is nevertheless
grounded in the notion that the child is “on the wrong path” and needs correction to prevent commission of other offenses.
This protectionist rationale often applauds the use of masking charges as being for the child's own good, safeguarding
children from real or perceived dangers as well as bad reputations.'®

Status offenses--law violations that only apply to persons under a specified age, including running away, curfew violations,
and truancy'"’--are common forms of masking charges brought against child sex trafficking victims.'” Rather than defining
such conduct as an offense, however, such behavior should serve as a notice that the child needs support and services as it is
oftentimes reflective of underlying issues that should be addressed through protective responses, including risk and safety
assessments, which consider the following:

Why is the child running away? What are they running from?

Why is the child violating curfew? Do they have a safe place to go?

Why is the child absent from school? When in attendance, are there indicators of exploitation?

Investing the time to ask the right questions may aid victim identification efforts and avoid unnecessary and inappropriate
punitive responses including the utilization of Child in Need of Services/Supervision (CHINS) processes to service exploited
children. Despite what the name purports CHINS processes are oftentimes juvenile justice responses, in that the child may be
arrested, detained, and brought before a *739 juvenile court judge for a preliminary hearing or trial.”* “Ultimately, the major
distinctions that delineate CHINS trials from their delinquency equivalents are the dispositional options available to the
judge, but this distinction in punishment does little to overcome the overwhelming similarities in form, procedure, location,
burden, due process rights, stigmatization, and emotional impact.”'*

Regardless of the intended purpose behind levying masking charges, including status offenses, against commercially sexually
exploited children and youth, their use ignores the re-traumatizing consequences of justice system involvement and the role
of specialized service responses in connecting child sex trafficking victims with the resources necessary to promote healing
and pursue justice.”” Accordingly, non-criminalization laws that fail to address the use of masking charges and status
offenses to continue arresting and charging trafficked children will fall short of the intended goal of shifting away from
penalizing child trafficking victims for their own victimization.

3. Non-violent Felonies

Commercially sexually exploited children and youth may be arrested and prosecuted for a broad range of “crimes that are
seemingly unrelated to [their] exploitation but in fact are intimately tied to it,”'* resulting in convictions or adjudications
which have a profound and devastating impact on survivors seeking to rebuild their lives post-exploitation.”” Accordingly,
non-criminalization laws that limit protections to prostitution offenses nonetheless leave child sex trafficking victims highly
vulnerable to punitive responses and collateral consequences. Notably, only eighteen states extend non-criminalization



Brooks, Tina 12/2/2021
For Educational Use Only

TRAUMA, COERCION, AND THE TOOLS OF TRAFFICKING..., 109 Ky. L.J. 719

protections to offenses beyond the prostitution law, and several of those states only apply to related activity such as loitering
or solicitation,”™ meaning the majority of non-criminalization laws fail to account for the array of non-violent offenses
trafficking victims may commit.

Of the eighteen states that extend non-criminalization beyond prostitution, “[t]he diversity of offenses that are included ...
seems to reflect states' varying policy positions on what can be attributed to trafficking victimization as well as the different
offenses that minor victims are most susceptible to committing and, therefore, face *740 punishment for in each particular
state.”"”” Mississippi, for example, extends protections to child sex trafficking victims who commit promoting prostitution
offenses,'” while Nevada passed legislation protecting trafficking victims accused of obstructing a public officer, unlawful
trespass, unlawful gaming or employment in gaming, curfew violations, jaywalking, loitering, and solicitation.'” North
Dakota's non-criminalization law extends to the commission of misdemeanor forgery and theft offenses, insufficient funds or
credit offenses, manufacture or possession of controlled or counterfeit substances, and drug paraphernalia offenses.” In
limited cases, some states broadly prohibit the criminalization of child sex trafficking victims for all non-violent offenses.""

Broad non-criminalization laws such as these account for the fact that “[t]rafficking victimization and the resulting trauma
response can uniquely impact a victim's susceptibility to coercion, not only in the context of being coerced into commercial
sex, but also in the context of being coerced to commit other crimes,”"** a common practice that insulates traffickers from
criminal liability, results in lower penalties and less disruption to the trafficking enterprise based on the child's age and
dispensability, and serves as a form of control over victims who, having committed a crime, are less likely to seek help for
fear of being punished." As such, “[u]nderstanding the nature and power of the coercion that traffickers exert over victims to
cause them to engage in [illegal] conduct is fundamentally important ....”"**

ii. Hinging on Victim Identification Rather Than Age

Nine states restrict non-criminalization protections to those meeting the legal definition of “child sex trafficking victim,”
creating identification and response issues at the state level based on varying definitions.” One of the most problematic
barriers to identification is third party control, a statutory scheme requiring trafficker involvement:

This means if a buyer directly pays a minor or offers food or shelter in return for sex acts, then this child may not
be identified as a victim. Alternatively, even when a trafficker is involved, if the minor does not identify the
trafficker, the exploitation will not be identified as an instance of sex trafficking. This is problematic since
victims often deny the extent *741 of their own exploitation and often experience trauma-bonding making it
difficult or impossible for children to disclose their trafficker. Instead of being identified and provided protections
as a trafficking victim, the child could be prosecuted for prostitution in [those] jurisdictions."

Narrowing identification in this way hinders survivors' access to services and other remedies.””’ Further, hinging legal
protection on a finding of victimization places an added burden on trafficked children who may be unable or unwilling to
disclose intimate details about their exploitation to provide proof of victimization--if they are ready or willing to self-identify
and/or testify at all."*® Finally, third party control requirements are problematic in practice as well because victims may “still
face arrest, detention, and a potential delinquency hearing before victimization is established.”"*’

Accordingly, crafting clear definitions of “child sex trafficking victim”-- absent of burdensome barriers created by third party
control requirements--will ultimately allow states to address the more complex issues surrounding criminalization of offenses
resulting from trafficking and avoid disparate outcomes for survivors. Therefore, to accomplish their intended protective
purposes, non-criminalization protections should hinge on age, rather than a finding of victimization, to provide the greatest
protections to child and youth survivors.
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1. Breaking the Cycle of Exploitation through Trauma Informed Services

Access to trauma-informed services is vital for breaking the cycle of exploitation;'* however, critical gaps in state non-
criminalization laws prevent them from accomplishing their intended purpose. As noted above, thirty-one states and the
District of Columbia prevent the criminalization of child sex trafficking victims for *742 prostitution."' Yet, only sixteen
non-criminalization states and the District of Columbia provide for a specialized service response,'* and only eleven non-
criminalization states provide for a general service response.'® Four states fail to provide for service responses, referrals to
child-serving agencies, or protective custody.'** Problematically, even states that provide for service responses may do so
through punitive avenues, which continue to burden survivors with unjust program requirements and re-traumatizing
interactions with a justice system that “continues to victimize, rather than serve, them.”'* Instead, non-punitive approaches
allow exploited children and youth to participate in personalized service plans designed to build trust, confidence,
empowerment, and healing on the survivor's terms and timeline.'*

IV. The Intertwined Relationship of Trafficking Victimization and Criminalization and the Resulting Harm to
Trafficked Children and Youth

A. Criminalization of Survivors for Substance Use, Dependencies and Trauma Responses

When criminal and juvenile justice system stakeholders have a narrow or limited understanding of the impact and
manifestations of sex trafficking trauma, even the clearest of non-criminalization laws will fail to protect survivors of
trafficking from facing criminal accountability for their own victimization. Survivors of commercial sexual exploitation in
particular often face the double injustice paradox; traffickers and buyers exploit previously developed trauma or substance
use dependency or provide illegal substances to obtain compliance, maintain control, and numb the emotional, psychological,
and physical pain of exploitation, which subsequently results in the criminal justice system doling out punishment for trauma
behaviors, substance use disorders, and mental health illnesses.'” This pattern of criminalizing the symptoms and band-aids
of trauma is regarded as the “sexual abuse to prison pipeline,”'* appropriately depicting the cycle of misidentification and the
resulting unjust, trajectory-altering response provided. Often, child-serving and criminal justice systems are quick to identify
a *743 trauma-induced behavior rather than the traumatic experience itself, resulting in charges that criminalize the survivor's
vulnerabilities, abuse, and victimization.

B. Existence of Substance Use and Related Dependencies

A nuanced comprehension of the vulnerabilities that precede and exist within exploitation is critical for understanding a
survivor's behaviors, choices, and obstacles. In relation to substance use and dependency, specifically, research demonstrates
that survivors of exploitation are disproportionately impacted by substance use and related disorders prior to and concurrent
to trafficking victimization.'” Illicit substances have a significant impact on sex trafficking victimization and system
responses;'*’ pre-existing substance use or dependency can operate as a vulnerability factor fo trafficking, traffickers may
introduce, create, and subsequently use dependency to maintain compliance, or a victim's dependency on or use of substances
may prevent accessing off-ramp opportunities or result in an unjust criminal justice response."”'

C. The Criminalization of Substance Use and Dependencies

Survivors of sex trafficking are regularly and unjustly criminalized for offenses that are intrinsic or related to their
victimization, including the use, possession, or distribution of illicit substances. Specifically, a national survey of survivors in
2015 revealed that 40% of respondents had been arrested for drug possession while almost 20% had previously been arrested
on charges related to drug distribution.”” In addition to the quantitative findings, several survivor participants provided
detailed accounts of harmful and punitive responses related to substance use, possession, or distribution. One survivor noted,
“I was never arrested for prostitution, but I experienced the full spectrum of stigma from the cops that knew me on the street
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when I was homeless and addicted, trying to cope with complex PTSD after adolescent sexual abuse/assault, and after being
trafficked to Japan ...”"

Another survivor participant outlined some of the ways her trafficking victimization led to engaging in criminal activity,
stating, “[w]e may not only have prostitution charges as we are also used to facilitate drug trafficking and that leads to
various other charges all related. My theft charges were for food and clothing *744 during times I ran from [my] pimp in
order to survive but went to jail.”'** As states shift away from penalizing victims for violating prostitution laws, it is critical
for stakeholders to contemplate the consequences of criminalizing conduct or activities that reflect circumstances, not choice.
Substance use, distribution, possession, or dependency should all serve as red flags or, at a minimum, risk factors for sex
trafficking victimization and result in increased prevention, identification, and service delivery, not unjust arrests,
convictions, and sentences.

i. Traffickers' Facilitation and Exploitation of Substance Use and Dependency

Traffickers utilize illicit substances in variety of ways to support their ultimate objective: profiting from the commercial
sexual exploitation of another. In identifying vulnerability factors and opportunities for exploitation, traffickers often look for
and prey on individuals with pre-existing substance use habits or dependencies, recognizing the possibility to leverage a
dependency to obtain and maintain control over a victim." In fact, both anecdotal reporting and successfully prosecuted
cases demonstrate occurrences of traffickers recruiting victims directly from detox or substance use dependency treatment
facilities.”*® Additionally, traffickers may lure in potential victims with both the promise and initial distribution of substances,
often before the concept or expectation of engagement in commercial sex is introduced.'” In such scenarios, once traffickers
have either cultivated a dependency or become the victim's sole provider of substances, the trafficker may exploit such
dependency, on both the substance and trafficker, to coerce victims into commercial sex to pay off a drug debt and/or to
continue receiving substances.'”* *745 While pre-existing substance use and dependency is common among victims of sex
trafficking, some report the absence of substance use before their victimization; in such cases, traffickers intentionally
cultivated substance dependencies to develop a dependence on and attachment to the trafficker, as well as to diminish the
victim's ability to resist a trafficker's demands and acts of violence.'”

While commonly used to lure and groom victims, traffickers also depend on substances to both coerce or force victims into
commercial sex acts and to reward or punish victims for their submission or lack thereof.'®® Exploiting victims' dependencies
and related fears of withdrawal,'*' traffickers often control the use of substances throughout the course of sex trafficking
victimization to facilitate compliance with demands and monetary quotes.

In addition to operating as a vulnerability factor to and driver of exploitation, substance use and related dependencies often
impact accessibility of exit-ramps, stakeholder responses, and services for survivors. In fact, it is believed that traffickers
facilitate or force substance use to intentionally jeopardize the credibility of victims;'* survivors who use or have a history of
using substances often report that disclosures of trafficking victimization are put into question or diminished as a result of
their substance use or dependency.'® Survivors also report obstacles in accessing services that, if available, could provide
safe exit opportunities, including housing, psycho-social and emotional care, and employment.'*

ii. Buyers' Facilitation and Exploitation of Substance Use and Dependency

While traffickers rely on illicit substances to groom, coerce, or force victims into commercial sex and trafficking, buyers rely
on substance use and related dependencies to coerce or force victims to comply with violent and degrading sex acts.'” In fact,
research on demand demonstrates that a significant number of buyers *746 acknowledge the role substances play in
commercial sex and sex trafficking, either as the initial driving force or as consequence to the exploitation. Further, research
on buyers' attitudes and perceptions of commercial sex and those involved not only reflect an awareness of substance use and
dependency among victims, but a blatant disregard for the circumstances and consequences of their exploitation. Specifically,
a study on buyers in Cook County, Illinois resulted in disturbing findings that demonstrated both apathy and intentional
exploitation of the dependency.' The researchers found that a portion of buyers hold an awareness of victims' circumstances,
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summarizing that “[sJome men who post on the Illinois boards of the USA Sex Guide demonstrate awareness that many
women are involved in prostitution because of various types of desperate circumstances, including poverty, drug addiction,
inability to support children, and homelessness.”'”” In fact, their findings revealed that buyers utilizing chat boards openly
discussed the role of substances and dependency in commercial sex. One buyer candidly discussed these factors, stating:

I put the $100 on the table and she told me to make myself comfortable. I assumed at that time that $100 would
be in a drug dealer's pocket 10 minutes after I walked out the door ... Call me a pussy but I have rarely (2 or 3
times in my life) done a street worker as I think it is too risky for my scenario [sic]. So to be fair, I don't see a lot
of the busted out crack hoes you street mongers do. C ****** wag nice and did put me at ease. But to be candid,
she looked like she was addicted to crack or meth. Hey, she wouldn't be fucking me if she wasn't.'*®

Another buyer explicitly acknowledged the use of substances to coerce a victim into sex acts that she would not normally
engage in, stating, “Try L**** at [strip club]. Hot small and dirty girl ... Used to fuck her when she was ‘retired’
(temporarily). Get her drunk and she will do almost anything, in of [sic] out of the club.”'®

Recent cases of sex trafficking also highlight buyers' intentional use of illicit substances to lure and entice child victims into
commercial sex. In one case, a buyer was under investigation for commercial sexual exploitation and child sexual assault at
the time he was killed by one of the children he had lured with substances, including acid, and repeatedly abused.' In
recounting one incident of abuse and coerced substance use, the child victim stated,

*747 I had went into the house .... We were smoking, and he asked me if I wanted to drink any liquor. And then
he had gave me this drug. I don't know what it's called. And after that, we started to watch movies .... And then,
the drug, it made me feel weird or whatever .... He started to touch my leg and then I had jumped and tell him that
I didn't want to do that .... I tried to get up, to get away from him but I had tripped, and I fell on the floor, and he
had got on top of me ...""

As these survivor accounts and posts from buyer review boards demonstrate, buyers play a significant role in facilitating and
exploiting survivors' substance use and related dependencies, resulting in both immediate harm and exacerbated
vulnerabilities.

iii. Substance Use as a Coping Mechanism

The consequences of experiencing continuous and often unavoidable violence cannot be underestimated. In addition to forced
or coerced substance use, survivors also report using substances to cope with the violence and degradation they are subjected
to by traffickers and buyers alike.'” Victims of sex trafficking experience extensive psychological, physical, and emotional
violence at the hands of exploiters; coupled with high rates of childhood abuse and trauma,'” illicit substances often become
the agent for psychological survival. Numerous studies support survivors' anecdotal accounts of violence; in fact, it is
estimated that anywhere from two-thirds to 100% of persons impacted by commercial sex have experienced at least one form
of violence."™ Such high levels of violence, compounded with the violence that is inherent to sex trafficking victimization,
results in many survivors turning to coping strategies, behaviors, and habits, including substance use, to survive their
circumstances.'”

iv. Criminalization of Trauma and Trauma Behaviors
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*748 Trauma is both an event, or series of events, and a lasting consequence of harm experienced or witnessed. Trauma, both
as an event and consequence, often results in long-term challenges and negative physiological and psychological outcomes'”
for those impacted, including survivors of sex trafficking. In fact, research demonstrates that trauma can impact every aspect
of a person's body and mind, manifesting in psycho-social disorders, physical diseases or disorders, and emotional
challenges.'” For victims of sex trafficking, trauma is unavoidable; the experiences of being groomed, commodified, abused,
and dehumanized are traumatic; the physical, emotional, and sexual violence that an overwhelming majority of victims
experience,'” in addition to the violent acts of exploitation, serve to compound the trauma. Research also demonstrates a
correlation between the length of trafficking and exploitation and heightened levels of Post-Traumatic Stress Disorder
(PTSD), depression, and anxiety.”” The experiences and consequences of such trauma or complex trauma are thought, by
some, to be comparable to the characteristics and consequences of torture.”™ Survivors of sex trafficking also report
disproportionately higher rates of historical traumatic experiences, including childhood sexual or physical abuse, sexual
violence, or dating violence."' The consequence of complex trauma--“expos[ure] to multiple traumatic events”'*--results in
most survivors living with its extensive physical, physiological, and psychological effects.

The impact and outcomes of complex trauma vary widely; complex trauma can manifest in acute and chronic physical health
conditions, mental health disorders and illnesses, behavioral challenges, or a combination of all."® Research specific to the
experiences and outcomes of survivors of sex trafficking living with complex trauma has, however, revealed several common
outcomes: a majority of survivors meet the *749 criteria for PTSD, experience multiple, co-occurring psychological and
behavioral health challenges, and use substances to cope with the toxic stress and haunting trauma.'"* While crime victims,
generally, have a “crisis reaction” to the victimization experienced, survivors of sex trafficking tend to display
“unconventional” reactions, reflecting high levels of trauma-induced behaviors and illnesses, as well as an altered state of
“equilibrium.”™ Specifically, survivors may cope with trauma and its consequences, even post-victimization, by running
from home or placement, defying safety or service plans, fighting with peers or family, or resorting to activities that were
once pivotal to their survival, including home burglaries, weapons possession, drug distribution or running, substance use, or
shoplifting.'®

A survivor's response to unaddressed trauma can manifest in behaviors, coping mechanisms, or activities that are commonly
misidentified as delinquent or criminal conduct, resulting in justice system contact or involvement. The misidentification of
trauma is especially apparent among survivors of color, and Black survivors in particular,”” whose very existence is already
deemed threatening, aggressive, or oversexualized by justice system stakeholders, with trauma behaviors confirming
discriminatory and fabricated stereotypes."™ While trauma behaviors have historically been used to justify a juvenile or
criminal justice response, when viewed within the context of sex trafficking victimization and the survivor's lifetime of
experiences, such behaviors can serve as red flags of exploitation and shape non-punitive, trauma-informed service
responses.'® For example, leaving home or placement may indicate that such placement is unsafe--physically, emotionally, or
psychologically--for the survivor; similarly, seeming defiance with a service or safety plan may denote the absence of built in
agency, autonomy, or decision-making power for the survivor. Likewise, survivors may continue using substances as they
embark on the challenging work of addressing trauma and healing; alternatively, continued substance use may reflect an
underlying and unaddressed dependency. When contextualized, unconventional behaviors and activities demand a quest to
uncover and address traumatizing experiences and outcomes.

A juvenile or criminal justice response to trauma behaviors is not only unjust and ineffective, but also comparable to coercive
tactics employed by trafficking *750 offenders, causing the survivor to be tethered to their exploiter or, in this case, the
system. Traffickers cement control over a victim by exploiting vulnerabilities, substance use disorders, and mental health
challenges. Similarly, juvenile and criminal justice systems obtain and maintain control over victims by criminalizing
substance use, substance use dependency, trauma behaviors, and survival mechanisms. Like exploitation, juvenile and
criminal justice involvement, especially when hinged on the punishment of trauma, is a cycle that is all but impossible to
break; survivors are charged for behaviors or activities stemming from their trauma,'’ and their trauma prevents them from
participating in court ordered treatment and conditions, ultimately resulting in additional charges.

In addition to operating as a revolving door into a system that is all but impossible to leave without addressing the underlying
causes of involvement, the phenomenon of criminalizing trauma behaviors operates as an impediment to the provision of
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critically needed treatment and care. While juvenile justice systems were originally designed to “rehabilitate” a child
offender, very few are equipped to address complex trauma with comprehensive services, let alone to address a child's
environment or the historical root causes of sexual or gendered violence.”' Criminal justice systems, conversely, operate
primarily from the premise of punishment and accountability, centering the response on criminal offenders, not crime
victims."” As such, it is unsurprising that survivors of sex trafficking who are system involved are rarely identified as such or
afforded responses that are appropriate to their victimization and resulting trauma.

V. Where to Draw the Lines in Complex Cases--Exploring Responses in the Gray Areas of Victim-Offender
Intersectionality

Not every case is the same. Not everything that you see on the news is what it is ... not every sex trafficking case
has the same elements and the same story. Everything is different and when you guys are working on these cases,
are involved with all of these different girls and people, take time to get to know their story. Take time to
understand the reasons and *751 the elements that they were involved in. Take time. Don't just cross them off or
Just think of everything as black and white because it's not ...."”

The fact that the anti-trafficking field is grappling with complex issues in responding to child and youth sex trafficking,
including victim-offender intersectionality,' reflects both the progress that has been made by the field as well as the hard
work that lies ahead in developing truly trauma-informed responses to this crime.” Expanding protections from
criminalization for both child and youth victims of sex trafficking to a broader range of offenses is essential to achieve
trauma-informed responses to this crime,"”® and yet, it is precisely when we push the line beyond prostitution offenses and
push protections beyond children to also protect youth that complex issues arise. These issues require balancing victims'
rights with public safety while employing a victim-centered and trauma-informed lens to identify more appropriate
approaches for addressing the intersection of trafficking victimization and criminal conduct.”” When this intersection
involves children and youth, additional factors must also be considered, such as stages of brain development,” how past
victimization is identified and considered,'” and which systems are involved in responding.” Not only are children being
charged with *752 prostitution® and status offenses as a result of their victimization, but in cases across the country children
are facing serious charges, such as murder, sex trafficking, and other felony offenses, arising from conduct directly related to
their trafficking victimization.*”

Meanwhile, an issue that receives far less media attention is the fact that youth aged eighteen to twenty-five are particularly at
risk of being pulled into sex trafficking investigations as offenders, rather than victims, and often face prosecution for
trafficking conduct that was coerced by their trafficker.”” Despite the legal transformation from child to adult at the age of
eighteen in most states,” youth aged eighteen to twenty-five remain especially susceptible to sex trafficking victimization as
their brain development continues during a highly vulnerable phase *753 of their lives.”” This is particularly true for the most
marginalized youth,” such as those aging out of foster care who lose access to critical support systems®” at the same time as
they reach the age of majority, which is compounded by force, fraud, or coercion requirements under the trafficking law that
restrict how their exploitation is identified.

In some cases, a youth survivor might be charged as a co-conspirator alongside their trafficker while minor victims are
treated as non-offending victims in the case even though the minor victims were equally or more involved in recruiting other
victims than the youth victim.””® Since it would be contrary to a trauma-informed approach to suggest that the minor victims
should also be charged in this scenario,” this raises some important questions. Should the same force, fraud or coercion
requirement that applies to prosecution of sex trafficking involving victims aged eighteen and older be applied when
identifying underlying victimization? Even if evidence of force, fraud, or coercion is not present, should we consider the fact
that the youth survivor was originally trafficked as a child by the same trafficker who is alleged to be their co-conspirator?
While there may be strategic reasons for using charges to coerce testimony when a victim-witness is unwilling to testify
against their trafficker,”" the trauma this causes, and the inherent injustice of charging a victim as a co-conspirator alongside
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their exploiter, must be given adequate weight in order to align the prosecution with the intent and purpose of the trafficking
law being enforced.

Coercion in the trafficking context can also take many forms--including, but not limited to, infliction of severe physical
violence, threats of violence against victims or their families, inducement into drug dependency, and confiscation of *754
documentation--all of which may compel victims to engage in unlawful behavior at their trafficker's behest.”"' Physical
violence is not always involved, however. Subtle psychological manipulation may also induce victims to engage in criminal
behavior:

[PJeople who have experienced trafficking often feel trauma bonds with their traffickers wherein they develop
positive, loving or loyal feelings toward the very people who are hurting and exploiting them. Especially for
individuals who have had past experiences of trauma, abuse or neglect, they may view the trafficker as the only
person who has cared for them and loved them. Such a relationship can lead a victim to engage in criminal
behavior out of loyalty or through emotional coercion from their trafficker.*”

As such, victims may perceive “no alternative but to obey,” hoping to mitigate their own exploitation by engaging in the
criminal conduct as ordered.”"

Recognizing the impact of trauma and the nature of control exerted by traffickers over victims demands that we closely
examine these cases, set aside the traditional black and white delineation of victim or offender,”'* and develop responses that
work in the gray areas. It is critically important that the complexity of these cases not become a reason for limiting non-
criminalization protections for victim-offenders.”® Given the importance of working through the complexity of these issues,
this section considers three types of factual scenarios that raise complex challenges for responding to victim-offender
intersectionality and examines how a trauma-informed lens can be applied to those scenarios to work toward a more just
response.

A. Trauma-Informed Considerations for Distinguishing Between Actual and Apparent Autonomy in Sex Trafficking
Cases

In examining cases where victim-offender intersectionality is involved to determine whether a victim-offender should be
excused as not culpable for their actions due to duress or coercion,” the victim's culpability as an intentional and knowing
criminal actor often hinges on the degree of autonomy the victim-offender had when engaging in the criminal conduct.*’ This
analysis of the facts, however, *755 can be dramatically skewed by the effects of trauma®® experienced by the victim-
offender as well the nature of the trafficker's control over the victim-offender, which might leave the impression of autonomy
where there is actually complete control over the victim-offender.””” This misperception by the survivor of their own
autonomy is often a reflection of the trafficker's motive to put the trafficking survivor in the position of “taking the fall” for
acts that were done on behalf of, and under the control of, the trafficker. Indeed, assigning trafficking activities in order to
avoid culpability is often the reason that traffickers assign status within the trafficking enterprise.”

Status in this context must not be confused with actual autonomy. In fact, status may be bestowed on those who are most
submissive and is often just another exercise of control.” This false sense of autonomy is perpetuated by some of terms
commonly used to describe trafficking victims who play this role for the trafficker, such as “bottom girl,”*** which focuses on
the supposed status of the victim-offender in the trafficking enterprise without consideration of the trauma and victimization
that lies under the surface, the same trauma and victimization that are likely the motivating factors behind the victim-
offender's conduct.

Autonomy often comes into question when the victim-offender is helping to run the trafficking “business” by recruiting other
victims, posting ads, driving other victims to “dates,” or setting up dates.”” All of these acts potentially violate the sex *756
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trafficking law,” but they must not be viewed in isolation, apart from the victim's circumstances, history, and vulnerabilities,
the impact of trauma, or the trafficker's conduct.” This includes the circumstances that led to the child or youth being
trafficked and vulnerabilities that existed before they were trafficked.

For example, consider a 15-year-old who, after being thrown out of their home, experiences homelessness and begins a
relationship with a trafficker; in exchange for shelter and basic necessities, the trafficker requires the child to engage in
commercial sex and turn over the profits. That child may not see their trafficking experience as exploitation, but instead as
survival. When that 15-year-old meets another teen experiencing homelessness and offers to introduce them to their trafficker
so they can have a place to stay too, is that 15-year-old acting with the intent to exploit? Consider another child victim who,
after being trafficked from a very young age, recruits another child at the direction of their trafficker. Are they acting with the
intent to harm, or has their exploitation become so normalized that they do not see the recruitment as a harmful act? In yet
another scenario, an 18-year-old who has been trafficked since age fifteen recruits another victim, knowing their quota will
be reduced as a result that their own commercial sexual exploitation may be lessened, or that they will avoid abuse when they
fail to make their quota. Does that trafficked youth really see a choice to act otherwise, or are they just operating in survival
mode? While these anecdotal examples do not reflect the full range of complexity that can arise in cases where trafficking
victims recruit other victims, they can help illustrate how examining the circumstances of a victim-offender's trafficking
experience, relationship with the trafficker, and past history, as well as intersectional factors,” can expose the intertwined
nature of trafficking victimization and offending conduct and how that impacts culpability.

B. Contextualizing Violence and the Criminal Intent of Trafficking Victims Who Commit Violent Crimes

Violent acts committed by trafficking victims raise some of the most complex issues in responding to victim-offender
intersectionality. Since the circumstances of these cases can vary dramatically, it would be unjust to draw a line at non-
violent *757 offenses, even though that approach is sometimes cited as the most appropriate solution for determining when to
grant relief in these cases.”” A more just approach may be achieved when the diversity of circumstances is addressed through
a nuanced and case-specific approach, rather than drawing a bright line that excludes protections in all cases when trafficking
victims are involved in violent offenses. In general, trafficking cases involving violence perpetrated by a trafficking victim
can be divided into three categories that each require unique analysis and raise different questions for assessing criminal
intent and/or liability as well as appropriate defenses: (1) acts of violence committed against an exploiter (e.g., trafficker or
buyer), (2) violence that was committed by the trafficker but is imputed to the victim-offender as a co-conspirator, and (3)
direct acts of violence committed by a victim-offender against other victims.

i. When Acts of Violence are Committed Against the Trafficking Victim's Exploiter

Over the past few years, there have been several cases that received media attention involving child sex trafficking victims
who committed acts of violence against their trafficker or buyer. Some of these cases received media attention well over a
decade after the child victim-offender had been prosecuted and sentenced,” while others received media attention at the
outset of the case.””” While some of the *758 older cases were prosecuted at a time when states had not enacted a trafficking
law*° and at a time when the crime of human trafficking was largely misunderstood and often went unrecognized,”' the cases
charged in recent years are strikingly similar to the cases that concluded many years ago. The most notable similarity in the
recent cases has been an unwillingness to acknowledge the trafficking victimization of the minor defendant despite the clarity
that now exists in the state sex trafficking law. Another notable similarity in the cases is the lack of success that child
trafficking victims have had in asserting affirmative defenses based on self-defense and related intimate partner violence-
related defense theories. Considering the challenges that child victims face in asserting affirmative defenses, youth are even
more likely to face hurdles in presenting similar defenses since their victimization is harder to legally establish under most
state trafficking laws and federal law.”* Further, cases involving youth generally do not receive the same degree of media
attention as cases involving minors; typically, media attention for youth has focused on victims of child sex trafficking who
became adults while serving sentences for acts they committed as a minor.”*

ii. When an Exploiter's Violence is Imputed to a Trafficking Survivor
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Cases involving violence committed by a trafficker or exploiter that is imputed to a child sex trafficking survivor because of
alleged involvement or even mere presence at the crime scene have also received media attention recently,” reflecting a
potential shift in how these cases are viewed. As with the first category, these cases *759 involve child sex trafficking victims
charged many years ago who are just now receiving media attention and more recent cases that are still making their way
through the justice system. Again, the child victims faced similar challenges in asserting defenses based on their trafficking
victimization and consequently face severe penalties, even capital murder, despite never having pulled the trigger or being
involved in the violent act itself.”* In addition to having to prove their own victimization, these survivors face the uphill
battle of trying to prove how duress and coercion operate in the trafficking context--which is generally very difficult to
prove*S--and how this form of coercion impacts or precludes their involvement in the conspiracy.” Indeed, despite evidence
of trafficking victimization (and despite these cases occurring years apart), these child sex trafficking victims have been put
in the position of disproving that they were a willing participant rather than starting from the understanding that someone
under the control of a trafficker is not in a position to agree to participate in the crime.

iii. When Trafficking Victims Commit Acts of Violence Against Other Victims

The third and most challenging category is violence committed against other victims, particularly when this violence is
perpetrated in the context of furthering or assisting in the sex trafficking of other victims.”® This category raises the most
difficult questions in determining an appropriate response because it requires a careful balancing of the non-offending
victims' rights, public safety, and a trauma-informed understanding of the victim-offender's actions.” There also needs to be
a close examination of the context in which the violent act occurred and what *760 motivated the violent act. When a violent
act occurs within the trafficking situation, this raises the threshold question of whether the violent act was coerced. Coercion,
however, should be evaluated from the perspective of the individual, not a reasonable person standard.?* This means that the
violent act must be understood through a broader understanding of the victim-offender's circumstances, including the
presence (or lack) of immediate control to past victimization and past trauma and other historical circumstances that could
have impacted the victim-offender's susceptibility to coercion and whether the victim-offender actually perceived a choice
under the circumstances in which the violent act occurred.”' This highly individualized assessment is also necessary to
understand when there is a nexus between the trafficking victimization and the coercion to commit the violent act.**

The nexus between the violent act and coercion resulting from trafficking victimization is also an important consideration for
determining investigative and prosecutorial approaches that balance the victim-offender's rights as a crime victim with the
rights of the non-offending victim. For example, if the violent act was not motivated by the trafficker's coercion, but instead
by other external factors, such as interpersonal conflict, accountability for that act may be appropriate but should not be the
basis for charging a victim-offender alongside their trafficker as a co-conspirator. Instead, the violent act can be redressed in
a separate proceeding if it is appropriate for the victim-offender to be held accountable for a violent act they committed
outside the trafficking context or without coercion.*?

Due to these competing interests, affirmative defenses can be one appropriate avenue for seeking justice:

Just as traditional affirmative defenses allow criminal defendants to demonstrate that they lacked criminal intent
to commit the crime, trafficking victims need an opportunity to demonstrate the nexus between criminal conduct
and their trafficking victimization .... If successful, a sex-trafficking-specific affirmative defense would allow sex
trafficking victims accused of engaging in criminal conduct as a result of their victimization to avoid unjust
criminalization for acts they were coerced to *761 commit. Importantly, a sex-trafficking specific affirmative
defense can account for the actual dynamics of trafficking, the nature and extent of control exerted by sex
traffickers, and the influence of trauma on the decision-making process and behavior of sex trafficking
survivors.**

An affirmative defense that converts to a presumption of coercion once trafficking victimization is established provides
greater protection to the survivor who has been charged with criminal conduct and reflects the immense barriers that
trafficking victims face in asserting and establishing an affirmative defense. The rebuttable presumption still allows the
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prosecution to make a meaningful inquiry into the nexus between the trafficking victimization and the unlawful act,* thereby
ensuring both the victim of the offense and the trafficking victim-offender have access to justice.”*

The availability of affirmative defenses may be all the more important in cases where trafficked children and youth are
certified to stand trial as adults.*”” Under automatic certification statutes, children alleged to have committed certain offenses,
including violent felonies such as murder, are statutorily precluded from facing delinquency proceedings and are, instead,
automatically transferred into the criminal justice system.** Because child sex trafficking victims may commit violent
felonies as a result of their victimization, affirmative defenses are particularly important to ensure their victimization is
considered during the trial process.

Equally important is ensuring trafficked children and youth have access to both an affirmative defense and vacatur--and that
assertion of one does not bar assertion of the other.” While an affirmative defense can provide relief at the commencement
of the criminal justice process, this remedy must be utilized when a survivor has only recently been removed from their
trafficking situation and most likely has not had trauma treatment. Without trauma treatment, survivors are more likely to
view *762 themselves as willing participants despite having been coerced by their trafficker™ Additionally, even if a
survivor identifies as a victim of trafficking and is willing to cooperate in the criminal justice process, trauma can interfere
with a survivor's ability to accurately recall and recount the circumstances of their victimization and/or involvement in
criminal conduct.”" Consequently, trafficking survivors may struggle to meet the threshold burden of demonstrating their
trafficking victimization and may, nonetheless, face prosecution and conviction for offenses related to their trafficking
victimization. Accordingly, survivors need both remedies: if they are unsuccessful in avoiding prosecution under an
affirmative defense, they must retain the opportunity to seek relief under vacatur laws following their conviction.

1. The Coercive Role of Imputed Liability in Sex Trafficking Victim-Offender Cases

Conspiracy laws and felony murder laws, which both impute criminal liability on the basis of a defendant's potential to
anticipate the scope of harms that could have resulted from their conduct,> play a central and problematic role in the
criminalization of children and youth for sex trafficking offenses.”” The use of conspiracy laws can also be particularly
harmful for youth victims who are more likely to be pulled into the sex trafficking prosecution as offenders** because they
are past the age of majority and their exploitation must involve force, fraud, or coercion in order to constitute sex trafficking
under most state trafficking laws and the federal criminal sex trafficking statute.”® The predominant problem with the use of
these laws to charge sex trafficking victims with serious offenses, or alongside *763 their traffickers as co-conspirators, is
that this practice is deeply discordant with a trauma-informed approach that acknowledges the role of trauma and the nature
of control exerted over victims by their trafficker--the same control that must be alleged and proven beyond a reasonable
doubt when the trafficker is prosecuted.”® In the context of children and youth, imputing liability in this manner also ignores
the role of brain development in the ability to foresee the full scope of consequences of particular conduct.”’

Indeed, the same youth who are charged as co-conspirators alongside their trafficker may also be called to testify against their
trafficker, and that testimony could be central to the successful prosecution of the trafficker.**The centrality of victim-
offenders' testimony in these cases is likely a motivating factor for bringing charges in many of these cases among other
considerations related to trial strategy’ and perhaps simply the efficiency of prosecuting defendants together. The need to
weigh these considerations against the harm to victim-offenders and the injustice of coercive charging tactics, however, has
prompted some states to enact non-criminalization protections to protect against criminalization of victim-offenders in these
cases. For example, New Mexico's human trafficking law prohibits human trafficking victims from being charged as an
accomplice to trafficking,”® while Mississippi, South Carolina, and Wyoming all prohibit human trafficking victims from
being charged with trafficking if the offending conduct arose from their trafficking victimization.*'

Few other states, however, have remedies for victim-offenders facing trafficking charges or other serious charges related to
their trafficking victimization. While many states have enacted laws that allow human trafficking victims to assert an *764
affirmative defense to charges related to their trafficking victimization,”” the majority of these laws are limited to prostitution
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offenses and do not allow a victim-offender charged as a co-conspirator to assert a defense.”® Additionally, common law
defenses of duress and coercion are rarely applicable in sex trafficking conspiracy prosecutions because they are generally
structured narrowly and fail to reach the conduct of trafficking victims or the nature of control exerted by traffickers.”* In
addition to the lack of options available to victim-offenders to challenge the prosecution in these cases, their options for post-
conviction relief are equally limited in most states®® and remain unavailable under federal law as well.** Conspiracy laws
may also be misapplied to victim-offenders in other types of prosecutions. Two common scenarios where victim-offenders
may be charged alongside their trafficker as co-conspirators for offenses that do not necessarily involve trafficking charges
are “trick rolls”* and drug-related offenses,*® both of which involve the trafficker utilizing the victim-offender as a shield to
detection. In all of these cases, the coercion and control exercised by the trafficker should preclude any finding of an
underlying agreement necessary for establishing a conspiracy between a trafficking victim and their trafficker.

Additionally, given the potential for conspiracy laws to be used coercively, as well as the inherent harm in charging sex
trafficking victims alongside their trafficker, barring the use of these charges in the trafficking law further clarifies the
incongruence of these concepts as New Mexico has done in its human trafficking law. Additionally, training is needed for
law enforcement and prosecutors on *765 pursuing victim-centered investigations and prosecutions that do not rely on
coercive tactics to gain witness testimony.

VI. Conclusion

Survivor's access to holistic safety”® and specialized services is essential to breaking the cycle of exploitation and opening
pathways to sustainable healing and wellbeing.” This cannot be accomplished, however, without reconstructing the systems-
level response provided to trafficked children and youth, shifting from rehabilitative, juvenile justice-based practices to
protective, healing-oriented responses. While all systems must be prepared to identify and serve trafficked children and
youth, practice and policy-based solutions centered on access to services through non-punitive systems are the best solution
for preventing the criminalization and re-victimization of child and youth survivors. In addition to committing needed
resources and funding to ensure the availability of trauma-informed services,”! ensuring access to specialized services can be
achieved through: (1) increasing prompt identification of victimization and connection with trauma-informed services
regardless of system involvement, (2) permitting identification of possible victimization to serve as a sufficient basis to
trigger access to trauma-informed services, (3) strengthening proactive efforts by all criminal or juvenile justice stakeholders
to identify potential victimization throughout the justice process, and (4) expanding funded, accredited, and mandatory
training for criminal and juvenile justice stakeholders on identification of, and responses to, victims of sex trafficking who
commit criminal acts as a result of, or in relation to, their trafficking victimization

Equally important is the development of a range of specialized legal protections to provide bright lines for protection where
appropriate (e.g., removing criminal penalties for children and youth for prostitution) and to provide more flexibility for cases
that involve complex balancing and highly individualized factual assessments (e.g., violent felonies). In addition to legal
protections that prevent juvenile and criminal justice system involvement at the outset, it is important to ensure remedies that
mitigate the harms of justice system involvement at the sentencing stage and through post-conviction relief are available.

Truly protective responses for addressing the needs of trafficked children and youth cannot be achieved through a single
policy, practice, or legislative change. *766 Effective responses for addressing the needs of impacted children and youth
requires transformative culture and systems change centered on, and aspiring for, the long-term wellbeing of survivors.
Identifying avenues to safety, services, and meaningful opportunities void of collateral roadblocks and obstacles is key for
anti-trafficking stakeholders seeking to support sustainable success. As such, states can improve outcomes for survivors and
systems by reimagining, redesigning, and reinvesting in non-punitive avenues that deliver both comprehensive safety and
services.
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of Care in Juvenile Institutions, The Nat'l Child Traumatic Stress Network 1 (Aug. 2013),
https://www.nctsn.org/sites/default/files/resources/trauma_and_environment of care in juvenile institutions.pdf
[https://perma.cc/LRL2-7X86] (“We now understand that youth who have experienced trauma at home or in their
communities may resort to self-help methods in an effort to feel safe--carrying weapons, engaging in physical
conflict in situations they perceive as calling for ‘self-defense,” joining gangs, and self-medication with drugs or
alcohol.”).

Pipeline, supra note 32, at 12.
Id. at9.

Stephanie Richard, Coal. to Abolish Slavery & Trafficking, Victims of Human Trafficking Should Not Be Arrested
for Crimes Their Traffickers Force Them to Commit 9-10 (2016) (footnotes omitted).

See  Seeking  Justice 2019  Update, Shared Hope Intl1 (2019), https:/sharedhope.org/wp-
content/uploads/2019/11/Seeking-Justice 2019-Update.pdf [https://perma.cc/5G4K-VYQS].

Pipeline, supra note 32, at 12 (footnote omitted).

See Jennifer Musto, Domestic Minor Sex Trafficking and the Detention-to-Protection Pipeline, 37 Dialectical
Anthropology 257, 267-68 (2013) (“Whether the result of a lack of services or instead the outcome of historic
precedent of detaining youth for their involvement in prostitution, some front-line police officers and NGO advocates
have come to a general consensus that due to the lack of options for youth, arresting them remains the best way to
assist them.”).
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Minority Staff Special Investigations Div., U.S. House of Representatives Comm. on Gov't Reform, Incarceration of
Youth Who Are Waiting for Community Mental Health Services in the United States (2004) [hereinafter House
Report], https://www.hsgac.senate.gov/imo/media/doc/040707juvenilereport.pdf [https:/perma.cc/ZE4P-ATEW].

Gilhuly et al., supra note 35, at 16.
Id. at 14.

See Derek Cohen, Kids Doing Time for What's Not a Crime: The Over-Incarceration of Status Offenders, Right on
Crime  (Mar. 1 2014), http://rightoncrime.com/2014/03/kids-doing-time-for-whats-not-a-crime-the-over-
incarceration-of-status-offenders/ [https://perma.cc/JQX6-9HS2] (describing the use of incarceration and traditional
punitive systems to address low-level offenses, including status offenses, “have proven to be costlier than
alternatives, are largely ineffective (and, in some cases, counterproductive) at reducing public safety, and are
detrimental to the youth's development.”).

See id. (“Many in-home interventions, which cost a fraction of confinement, such as multisystemic therapy (MST)
and functional family therapy (FFT), have been proven to strengthen a family's capacity to care for ... their child,
including, for example, helping them set appropriate rules, boundaries, and consequences.”).

See generally Nat'l Conf. of State Legislatures, Cost-Benefit Analysis of Juvenile Justice Programs,
https://www.ncsl.org/documents/cj/jjguidebook-costbenefit.pdf [https://perma.cc/2475-U325] (discussing a cost-
benefit analysis of wraparound, community-based care, services, and coordination, in lieu of traditional juvenile
justice responses and incarceration, and how it has consistently yielded significant savings for states and taxpayers).

House Report, supra note 50, at 11.

See Gilhuly et al., supra note 35, at 28-29.

Richard, supra note 46, at 21-22.

See supra Section I(B)-(C) (discussing recidivism and barriers to services within the juvenile justice system).

See Lauren Martin, Richard Lotspeich, and Lauren Stark, Early Intervention to Avoid Sex Trading and Trafficking of
Minnesota's Female Youth: A Benefit-Cost Analysis (2012), https://mnhttf.org/wp-content/uploads/2013/10/Benefit-
Cost-Study-Full.pdf [https://perma.cc/5ZNZ-8QQ8] (discussing the impact of limited resources and funding for
services).

See Gilhuly et al., supra note 35, at 24, 26 (“[L]ow-risk youth participating in pre-arrest diversion programs were
almost 2.5 times (2.44) less likely to re-offend, while low-risk youth in post-arrest diversion programs were 1.5 times
(1.49) less likely than traditionally processed youth to re-offend ... In general, the less contact a youth has with the
juvenile system, the less they are re-arrested and re-convicted.”).

See id. at 26 (“[M]eta-analysis of service delivery for youth found that therapeutic interventions delivered in
community settings are more effective than those delivered in juvenile institutional settings.”).

See supra Section 1.
Gies et al., supra note 13, at 25.
Id. at 19.

E.g., La. Child. Code Ann. art. 839 (2013).
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See, e.g., Chrysanthi S. Leon & Corey S. Shdaimah, JUSTifying Scrutiny: State Power in Prostitution Diversion
Programs, 16 J. Poverty 250, 258 (2012) (“During their tenure in the program, participants are required to meet
weekly with their assigned social worker and to call or visit weekly with the pretrial staff. Participants are also
referred to various other programs, such as addiction treatment or behavioral health interventions, and must comply
with any requirements that these additional programs stipulate. These can include curfews, drug testing, attendance at
individual and group therapy sessions, or classes. Although the 90 days is often shorter than the probation that they
might otherwise be assigned, the forms of supervision and the required level of disclosure are far greater than the
often rote reporting that participants face in ‘regular probation.”’); Summit Cnty. Juv. Ct.: Pol'y No. 10.7, Gen.
Provisions, = Hum. Trafficking--Identification, = Assessment, &  Response to  Victims (2014),
https://humantrafficking.ohio.gov/links/SCJCHumanTraffickingPolicyl0 2014.pdf [https://perma.cc/HU6B-UW A4].

See Leon & Shdaimah, supra note 67, at 258 (“During their tenure in the program, participants were required to ...
comply with any requirements that [] additional programs stipulate. These can include ... drug testing ....”).

See Child Welfare Capacity Building Collaborative, Identifying Minors and Young People Exploited Through Sex
Trafficking: A Resource for Child Welfare Agencies, Child.'s Bureau 2 (2016) [hereinafter Child Welfare],
https://capacity.childwelfare.gov/pubPDFs/cbc/identifying-exploited-trafficking-cp-00053.pdf
[https://perma.cc/GNE4-J2TC] (“To further complicate matters, survivors of sex trafficking often do not self-identify
as victims for a number of reasons, including, but not limited to, pimp control, manipulation, shame, stigmatization,
fear, and/or trauma bonds with their abuser.”); Seeking Justice, supra note 22, at 11 (“[R]equiring a finding of
victimization may necessitate that the minor identify him or herself as a victim of sex trafficking ....”).

Katie Vloet, Debunking Myths About Human Trafficking, Univ. of Mich., Mich. L. (Oct. 23, 2015),
https://www.law.umich.edu/newsandinfo/features/Pages/trafficking myths 102315.aspx [https://perma.cc/JKS9-
MVVG].

Diversion  Programs, Off. of Just. Programs, Off. of Juv. Justt & Delinq. Prevention,
https://ojjdp.ojp.gov/sites/g/files/xyckuh176/files/mpg-iguides/topics/diversion-programs/index.html
[https://perma.cc/4RJS-A6WH].

1d; Seeking Justice 2019 Update, supra note 47.
See Gilhuly et al., supra note 35, at 23-24.

Shared Hope International, JuST Response State System Mapping Report: A Review of Current Statutes, Systems,
and Services Responses to Juvenile Sex Trafficking 76-77 (2015), https://sharedhope.org/wp-
content/uploads/2015/09/JuST-Response-Mapping-Report-Final-web.pdf [https://perma.cc/WSH4-RJAH].

See e.g., N.Y. Fam. Ct. Act §§ 311.4(3), 732(a)-(b) (McKinney 2021).

See Heather J. Clawson, Nicole M. Dutch, Amy Salomon & Lisa Goldblatt Grace, U.S. Dept. of Health & Hum.
Servs., Study of HHS Programs Serving Human Trafficking Victims 33-35 (2009), https://aspe.hhs.gov/report/study-
hhs-programs-serving-human-trafficking-victims/what-are-challenges-identifying-victims  [https://perma.cc/DT3W-
DVSB].

See Leon & Shdaimah, supra note 67, at 253 (“Defendants are often required to plead guilty to participate in
problem-solving courts and to gain access the much-needed resources; this therefore raises concerns about coercion
of defendants as well as the diversion of community resources into the criminal justice system.”).

Trauma-informed Courts, Nat'l Council of Juv. & Fam. Ct. Judges, https://www.ncjfcj.org/child-welfare-and-
juvenile-law/trauma-informed-courts/ [https://perma.cc/SGEN-WZ2V] (“Despite the growing attention to the needs
of children exposed to violence, progress toward ameliorating adverse childhood experiences is slow, particularly in
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the juvenile and family court systems. Courts often lack a complete understanding of the effects of trauma on the
populations before them and may not have the capacity to modify environments, policies, and practices to keep from
compounding the trauma experienced.”); Nat'l Council of Juv. & Fam. Ct. Judges, Research Report--National
Judicial Institute on Domestic Child Sex Trafficking Evaluation--Asheville, North Carolina 1 (2018),
https://www.ncjfcj.org/wp-content/uploads/2019/01/2018-Asheville-DCST-Insitute-Evaluation-Report FINAL.pdf
[https://perma.cc/QSF7-4H68] (“It is estimated that thousands of children are at risk of being exploited; many are
already being trafficked. These child victims are often child welfare involved. They are frequently seen as offenders.
Juvenile and family court judges are in a unique position to assist these youth to ensure they receive the necessary
services to heal and recover from the trauma associated with [Domestic Child Sex Trafficking].”).

Clawson et al., supra note 76, at 21 (“If these reactions were not understood in the context of trauma and exposure to
violence/control, respondents indicated that the likelihood of misinterpretation and resulting misidentification were
likely, and the victim was therefore seen as a willing participant in the crime and not a victim. The resulting arrest
and treatment of the victim by law enforcement reinforced the fear and mistrust of other victims and reinforced
stereotypes among those in a position to identify victims.”).

Tex. Fam. Code Ann. § 54.0326 (West 2021) (emphasis added).
Ohio Rev. Code Ann. § 2152.021(F)(1)(b) (West 2021).

Letitia Browne-James, Stacey Diane A. Litam & Lamerial McRae, Child Sex Trafficking: Strategies for
Identification, Counseling, and Advocacy, Intl J. for Advancement Counselling (Jan. 6, 2021),
https://doi.org/10.1007/s10447-020-09420-y [https:/perma.cc/WQP5-5UHQ] (“School counselors must also
recognize how children and adolescents may be reluctant to disclose details about DMST due to feelings of shame,
fear of their trafficker, or their inability to recognize themselves as victims.”); Seeking Justice, supra note 22, at 11
(“[R]equiring a finding of victimization may necessitate that the minor identify him or herself as a victim of sex
trafficking ....”); Pipeline, supra note 32, at 5 (“More harmful still is the significant risk that the punitive environment
will re-trigger girls' trauma and even subject them to new incidents of sexual victimization, which can exponentially
compound the profound harms inflicted by the original abuse.”).

See Seeking Justice, supra note 22.
Child Welfare, supra note 69, at 3.

E.g, State v. Martin, 116 N.E.3d 127, 133-34 (Ohio 2018); see also Max Londberg, Sex trafficking survivor Alexis
Martin will be released from prison by Ohio's governor, Cincinnati.com, Enquirer (Apr. 17, 2020, 4:26 PM),
https://www.cincinnati.com/story/news/2020/04/17/sex-trafficking-survivor-alexis-martin-being-released-ohio-
prison/5154816002/ [https://perma.cc/BN5S-9266] (At 15 years old, Alexis Martin was arrested and charged in
juvenile court for the murder of her trafficker by a robber. Despite acknowledging on the record that Martin was a
victim of child sex trafficking at the time of the incident, the presiding judge failed to hold a Safe Harbor hearing to
determine if Martin was eligible for the state's Safe Harbor diversion program. Consequently, Martin's case was
transferred to the adult criminal system, where she subsequently pled guilty to one count of aggravated murder with a
firearm and was sentenced to 21 years to life in prison. In 2020, after serving five years, Governor DeWine granted
her clemency, acknowledging her underlying victimization and unjust criminalization.).

E.g., Rebecca Lopez, Zephi Trevino didn't pull the trigger, but this teen girl is charged with capital murder, WFAA
(July 30, 2020, 8:31 PM), https://www.wfaa.com/article/news/local/zephi-trevino-teen-jail-charged-capital-murder-
attorney/287-edad30ed-f2a4-4150-8f2b-f6c023cda2b2 [https:/perma.cc/825U-TZEF]; Angelina Chapin, She Says
Her Best Friend Sold Her To a Pimp. The Court Says She's a Criminal, HuffPost (Dec. 21, 2019, 6:00 AM),
https://www.huffpost.com/entry/youth-sex-trafficking-violent-crimes-legal-system n 5df7f060e4b0ae01ale59701
[https://perma.cc/XDH8-CWBN].
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See, e.g., La. Child. Code Ann. art. 839 (2021); N.Y. Crim. Proc. Law § 170.80 (McKinney 2021); N.Y. Fam. Ct. Act
§ 720, 732, 739, 756 (McKinney 2021); N.Y. Soc. Serv. Law § 483-cc (McKinney 2021).

See Seeking Justice, supra note 22.

Impact of Criminal Arrest, supra note 7 (“Interestingly, 40% of respondents also reported being arrested for drug
possession, and 18.7% for drug sales. 60% reported being arrested for other crimes. We can conclude from this
information that traffickers force their victims to participate in other crimes beyond prostitution, especially drug sales
and possession.”).

La. Child. Code Ann. art. 725 (2021).

La. Stat. Ann. §§ 46:2161-63 (2021).

La. Child. Code Ann. art. 839(D) (2021).

See, e.g., Ohio Rev. Code Ann. § 2152.021(F) (West 2021).
Id. § 2152.021(F)(1)(b).

1d. § (F)(4).

Summit Cnty. Juv. Ct.: Pol'y No. 10.7, Gen. Provisions, Hum. Trafficking--Identification, Assessment, & Response
to Victims (2014), https://humantrafficking.ohio.gov/links/SCICHumanTraffickingPolicy10_2014.pdf
[https://perma.cc/HU6B-UW A4].

Luminais & Lovell, supra note 12, at 4.

22 US.C. § 7101(b)(19); see also Jeffrey H. Zeeman & Karen Stauss, Criminal Conduct of Victims: Policy
Considerations, U.S. Att'ys Bull., Nov. 2017, at 139, 140. (“Prosecutors should carefully consider the circumstances
underlying any crime committed by a trafficking victim prior to bringing charges against such victim in order to
ensure that the victim is not ‘inappropriately incarcerated, fined, or otherwise penalized solely for unlawful acts
committed as a direct result of being trafficked ....””” (citing 22 U.S.C. § 7101(b)(19))).

22 U.S.C. § 7102(17) (2000) (“The term ‘victim of trafficking” means a person subjected to an act or practice
described in paragraph (9) or (10).”); Justice for Victims of Trafficking Act of 2015, Pub. L. No. 114-22, § 109, 129
Stat. 239 (“[S]ection 108 of this title amends section 1591 of title 18, United States Code, to add the words ‘solicits
or patronizes' to the sex trafficking statute making absolutely clear for judges, juries, prosecutors, and law
enforcement officials that criminals who purchase sexual acts from human trafficking victims may be arrested,
prosecuted, and convicted as sex trafficking offenders when this is merited by the facts of a particular case.”).

SHI Report Cards, supra note 2, at 13.

In 2008, New York laid the groundwork for “safe harbor” legislation through the enactment of the Safe Harbour for
Exploited Children Act, which attempted to address the conflict between the federal trafficking laws and state
prostitution laws by mitigating the criminal consequences for some trafficked children--although it failed to prevent
them from being charged with prostitution. Shared Hope Int'l, Protected Innocence Challenge Toolkit 2019: 2019
Analysis and Recommendations: New York 31-38 (2019),
http://sharedhope.org/PICframe9/analysis/PIC_AR 2019 NY.pdf [https://perma.cc/XBM2-QIMX]; see also N.Y.
Soc. Serv. Law § 447-b (McKinney 2021) (discussing New York's Safe Harbour process which requires trafficked
children to be arrested and directed into the juvenile justice system to receive discretionary referral to specialized
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diversion and services).

In 2010, Connecticut became the first state to enact a law removing criminal liability for prostitution for minors under
16 years of age. E.g., Substitute S. 153, 2010 Gen. Assemb., Reg. Sess. (Conn. 2010).

See Seeking Justice, supra note 22, at 1-2 (showing the timeline of state non-criminalization laws).

Seeking Justice 2019 Update, supra note 47; e.g., Act of Apr. 3, 2020, ch. 331, 2020 Wash. Sess. Laws 2533 (making
Washington the newest state to enact non-criminalization protections for commercially sexually exploited children).

See generally Seeking Justice 2019 Update, supra note 47 (discussing legal approaches to non-criminalization to
youths); see also Seeking Justice, supra note 22, at 45, 47.

See Seeking Justice, supra note 22, at 18.

Seeking Justice 2019 Update, supra note 47; e.g., Act of Apr. 3, 2020, ch. 331, 2020 Wash. Sess. Laws 2533 (making
Washington the newest state to add non-criminalization protections for commercially sexually exploited youth).

SHI Report Cards, supra note 2, at 13. See generally Eugene Volokh, Statutory rape laws and ages of consent in the
U.S., Wash. Post: Volokh Conspiracy (May 1, 2015, 11:17 AM), https://www.washingtonpost.com/news/volokh-
conspiracy/wp/2015/05/01/statutory-rape-laws-in-the-u-s/ [https://perma.cc/SPPF-S5JM] (discussing the ages of
consent in a variety of jurisdictions).

Seeking Justice, supra note 22, at 9; see also Cheryl Nelson Butler, Bridge Over Troubled Water: Safe Harbor Laws
for Sexually Exploited Minors, 93 N.C. L. Rev. 1281, 1289 (2015) (“Furthermore, law enforcement and other first
responders often perceive and identify prostituted minors-- particularly American minors--as criminals or
delinquents, instead of victims. Consequently, these minors have traditionally been placed in the juvenile justice or
criminal justice system as punishment and have been denied victim services.”).

Butler, supra note 109, at 1307.

Seeking Justice, supra note 22, at 4 (“The term ‘non-criminalization’ encapsulates this idea most accurately because
it reflects the concept that charging a child with a crime related to their own rape is not properly enshrined in the
criminal code. Related terms such as ‘decriminalization’ and ‘immunity’ also reflect the concept of protecting
children from criminal consequences for their own victimization, but those terms do not as clearly reflect the idea
that a child charged with the crime of prostitution is, in fact, legally untenable.”).
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http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0457704144&pubNum=0001214&originatingDoc=I00e49e07177411ecbea4f0dc9fb69570&refType=LR&fi=co_pp_sp_1214_756&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1214_756
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0457704144&pubNum=0001214&originatingDoc=I00e49e07177411ecbea4f0dc9fb69570&refType=LR&fi=co_pp_sp_1214_756&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1214_756
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004808165&pubNum=0000506&originatingDoc=I00e49e07177411ecbea4f0dc9fb69570&refType=RP&fi=co_pp_sp_506_1285&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1285
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004808165&pubNum=0000506&originatingDoc=I00e49e07177411ecbea4f0dc9fb69570&refType=RP&fi=co_pp_sp_506_1285&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1285
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=0004057&cite=FSGS2G1.3&originatingDoc=I00e49e07177411ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011437441&pubNum=0000506&originatingDoc=I00e49e07177411ecbea4f0dc9fb69570&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022482269&pubNum=0000506&originatingDoc=I00e49e07177411ecbea4f0dc9fb69570&refType=RP&fi=co_pp_sp_506_1196&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1196
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022482269&pubNum=0000506&originatingDoc=I00e49e07177411ecbea4f0dc9fb69570&refType=RP&fi=co_pp_sp_506_1196&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1196
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS1591&originatingDoc=I00e49e07177411ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=22USCAS7101&originatingDoc=I00e49e07177411ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=22USCAS7114&originatingDoc=I00e49e07177411ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

TRAUMA, COERCION, AND THE TOOLS OF TRAFFICKING..., 109 Ky. L.J. 719

229

230

231

232

233

234

235
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freedom [https://perma.cc/D6PB-C3AZ] (discussing Keiana Aldrich's release from prison after being trafficked as a
minor and spending almost a decade behind bars); Emma Beavins, Patrice Smith Case: What To Know, Dressember
(July 14, 2020), https://www.dressember.org/blog/patricesmithcase [https://perma.cc/CUV3-2HBS8] (discussing
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being sentenced to life without parole when she was 17 for killing her sex trafficker).

WCPO Staff, Alexis Martin: Trafficking survivor convicted of pimp's murder freed from Ohio prison amid COVID-
19, News5 Cleveland (Apr. 20, 2020, 9:58 AM), https://www.news5cleveland.com/news/national/coronavirus/alexis-
martin-trafficking-survivor-convicted-of-pimps-murder-freed-from-ohio-prison-amid-covid-19
[https://perma.cc/98ML-XMPW] (discussing Alexis Martin, who was granted clemency after being sentenced to 21
years in prison for planning the murder of her sex trafficker when she was 15); Fortin, supra note 202 (discussing
Chrystul Kizer, who was released on bond after being charged with killing her sexual abuser); Greg Hanlon, Texas
Teen Is Accused of Murder--But Advocates Say She's a Sex Trafficking Victim, Not a Killer, People (Dec. 17, 2020,
11:24 AM), https://people.com/crime/zephaniah-trevino-case-texas-teen-accused-murder-says-she-was-sex-
trafficking-victim/ [https://perma.cc/3V4Y-TGYQ] (discussing Zephaniah Trevino, who was accused of murdering a
man as a result of a robbery initiated by a man who was allegedly sex trafficking her).

Compare Act of Mar. 23, 2012, ch. 613, 2012 Tenn. Pub. Acts 1939 (enacting Tennessee's sex trafficking law in
2012), with Allyn, supra note 228 (discussing Cyntoia Brown's grant of clemency in 2019, after serving 15 years of a
life sentence in prison, following her conviction in 2006).

Linda A. Smith, Samantha Healy Vardaman & Melissa A. Snow, Shared Hope Int'l, The National Report on
Domestic Minor Sex Trafficking: America's Prostituted Children 7 (2009), https://sharedhope.org/wp-
content/uploads/2012/09/SHI_National Report on DMST 2009.pdf [https://perma.cc/MXU3-46MD].

See Citizen's Guide to U.S. Federal Law on Child Sex Trafficking, U.S. Dept. of Just. (May 28, 2020),
https://www.justice.gov/criminal-ceos/citizens-guide-us-federal-law-child-sex-trafficking [https://perma.cc/P7FS-
LE27] (examining the lower threshold for identification as a trafficking victim when the victim is a child since proof
of force, fraud, or coercion is not a required element of the offense and noting that only minor victims are excused
from these showings).

At age seventeen, Sara Kruzan was convicted of killing the man who abused and trafficked her. She was sentenced to
life in prison without parole. Sex trafficking victim who killed her abuser hopes to change laws, WAVY (Apr. 12,
2019, 9:48 PM), https://www.wavy.com/news/sex-trafficking-victim-who-killed-her-abuser-hopes-to-change-laws/
[https://perma.cc/EBZ2-GMLS]. Cyntoia Brown, age sixteen at the time of the crime, was convicted of murder and
robbery for killing the man she alleged was soliciting her for sex. Mallory Gafas & Tina Burnside, Cyntoia Brown is
granted clemency after serving 15 years in prison for killing man who bought her for sex, CNN (Jan. 8, 2019, 5:31
AM), https://www.cnn.com/2019/01/07/us/tennessee-cyntoia-brown-granted-clemency/index.html
[https://perma.cc/YALT-XVEY]. See also Maggy Krell & Maheen Kaleem, Opinion, How California is failing
vulnerable  victims  of  systemic  racism,  Wash. Post  (Oct. 28, 2020, 8:00 AM),
https://www.washingtonpost.com/opinions/2020/10/28/how-california-is-failing-vulnerable-victims-systemic-racism/
[https://perma.cc/7THFL-HLEX] (discussing Keiana Aldrich, who was prosecuted as an adult and sentenced to nearly
10 years in prison for crimes committed against her alleged sex buyers).

Lopez, supra note 86 (discussing Zephi Trevino, who was charged with felony murder for the shooting of a man who
intended to purchase her for sex by her alleged sex trafficker).

E.g., Nichole Manna, Family says Texas teen facing capital murder charge was being sold for sex by gunman, Fort
Worth Star-Telegram (Aug. 5, 2020, 4:06 PM),
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https://www.startelegram.com/news/local/crime/article244709977.html [https://perma.cc/V2QM-CZ6P] (describing
the challenges involved with Zephi's ongoing case).

See Erin Marsh, Brittany Anthony, Jessica Emerson & Kate Mogulescu, Polaris, Am. Bar Ass'n Comm'n on
Domestic & Sexual Violence, Brooklyn L. Sch., Univ. of Balt. Sch. of L., State Report Cards: Grading Criminal
Record Relief Laws for Survivors of Human Trafficking 17 (2019), https://polarisproject.org/wp-
content/uploads/2019/03/Grading-Criminal-Record-Relief-Laws-for-Survivors-of-Human-Trafficking. pdf
[https://perma.cc/M3UK-8EGN] (“This is commonly understood to apply only to criminal acts committed in
response to an immediate threat of death or serious physical harm.”). But duress only properly describes a small
subset of trafficking circumstances, as most are instead more subtle forms of chronic manipulation, rather than
acute/discrete instances of immediate threat. See, e.g., Lindsey Roberson & Shan Patel, Prosecuting Sex Trafficking
Cases Using a Drug-Based Theory of Coercion, U.S. Att'ys' Bull., Nov. 2017, at 175, 178-81 (detailing the
manipulation of victims' drug addictions in instances of trafficking).

See Christian Lee Gonzalez Rivera, The Plight of “Unreasonable” Trafficking Victims: Replacing the Trafficking
Victims Protection Act's Reasonable Person Standard for Coercion with a Genuine Belief Standard, 40 Women's Rts.
L. Rep. 272, 281-83 (2019) (discussing the problems with having to prove coercion and using the reasonable person
standard for sex trafficking survivors).

See Zeeman & Stauss, supra note 98, at 140-41 (identifying three categories of crimes committed by trafficking
victims and describing the third category which involves “harms inflicted on others through conduct that is related to
the underlying victimization” as “especially challenging to evaluate because protection of the victim potentially
conflicts with protection of third parties harmed by the victim's conduct.”).

Id. at 144.

Rivera, supra note 237, at 283-86 (discussing the problems with using the reasonable person standard for sex
trafficking survivors).

VOI Report, supra note 132, at 12-15 (presenting the criminal justice stakeholder tool, section addressing violence).

Zeeman & Stauss, supra note 98, at 140 (“[The TVPA's] non-prosecution policy would not apply to a victim who
engaged in the first category of offenses, as those crimes were not caused--either directly or indirectly--by
victimization. An example might be a sex trafficking victim having committed credit card fraud against a customer
that was in no way directed by, or for the benefit of, her trafficker. Prosecutors should, however, carefully consider
whether an offense that may seem facially unrelated to human trafficking may have been coerced or directed by a
trafficker in ways that are not immediately apparent.” (footnote omitted)).

See People v. Cross, No. G054153, 2019 Cal. App. Unpub. LEXIS 1966, at *17-19 (Cal. Ct. App. Mar. 22, 2019)
(detailing a magistrate's finding that the victim-offender not culpable for offenses carried out under duress, and while
effectively acting under their trafficker's control, but found culpability for a violent act the victim-offender carried
out against another victim in anger because the victim-offender “stepped above and beyond any kind of relationship
with the ... male pimp ....”).

SHI Report Cards, supra note 2, at 43.
1d.

Importantly, recognition of trafficking victimization, the subtleties of coercion, and the availability of an affirmative
defense could make a significant difference in the outcome of several recently publicized court cases. See, e.g., Dana
Branham, Family says North Texas teen murder suspect is sex-trafficking victim,; co-defendants' attorneys call it a
false narrative, Dall. Morning News (Dec. 20, 2020, 10:05 PM),
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https://www.dallasnews.com/news/courts/2020/12/20/family-says-north-texas-teen-murder-suspect-is-sex-
trafficking-victim-co-defendants-attorneys-call-it-a-false-narrative/ [https://perma.cc/YH8C-6ABS] (discussing Zephi
Trevino, charged with capital murder for her role in a robbery that ended with her trafficker killing one man and
injuring another); Fortin, supra note 202 (discussing Chrystul Kizer, charged with premeditated murder after the
killing of her abuser despite acting in self-defense); Lowe & Smith, supra note 202 (discussing Hope Zeferjohn,
charged with sex trafficking, a role she assumed during the course of her own exploitation and abuse).

See Barry C. Feld, Violent Youth and Public Policy: A Case Study of Juvenile Justice Law Reform, 79 Minn. L. Rev.
965, 970-71 (1995).

See Paula R. Brummel, Doing Adult Time for Juvenile Crime: When the Charge, Not the Conviction, Spells Prison
for Kids, 16 L. & Ineq. 541, 541-42 (1998).

Compare Ariz. Rev. Stat. Ann. § 13-909(A) (2021) (Arizona vacatur law is an example of what to avoid as it only
allows convictions occurring before July 24, 2014--when the state's affirmative defense for prostitution went into
effect-- to be vacated), with HOPE for Victims of Human Trafficking Act, H. R. 5080, 116th Cong. § 28(a) (2019)
(would have established an affirmative defense for victims of sex trafficking to use that did not prohibit future post-
conviction relief if the defense was unsuccessful or not asserted at trial).

Rachael Derham, Comment, Justice for Victims of Sex Trafficking: Why Current Illinois Efforts Aren't Enough, 51 J.
Marshall L. Rev. 715, 740 (2018) (“The first is that it may not be practical because victims tend to distrust law
enforcement and the criminal justice system, and therefore may not be willing to assert the defense. Additionally,
many victims do not self-identify as victims. Victims may also still be under the control of their trafficker. These
factors make it unlikely that victims of sex trafficking will actually assert an affirmative defense even if it is available
to them.”).

Browne-James et al., supra note 82.

See  Vicarious Liability, Legal Information Institute, https://www.law.cornell.edu/wex/vicarious_liability
[https://perma.cc/FN62-GUR9] (In its definition of vicarious liability, the Legal Information Institute states, “Under
common law, a member of a conspiracy can be held vicariously liable for the crimes of his co-conspirators if the
crimes committed by the co-conspirators were foreseeable and if they were committed with the intent of furthering
the  objective of the conspiracy.”); Felony  Murder  Rule, Legal Information Institute,
https://www.law.cornell.edu/wex/felony _murder rule [https://perma.cc/SW4C-KAE7] (Defining the Felony Murder
Rule as, “The unlawful killing of another human being while engaged in the commission of or attempted commission
of one of several felonies specified according to the laws of a particular jurisdiction.”).

See, e.g., Branham, supra note 246 (discussing Zephi Trevino, who was charged with the murder of an individual
killed by her trafficker); Chabria, supra note 228 (discussing Keiana Aldrich, who was charged with kidnapping and
robbery when she was 17-years-old); Londberg, supra note 85 (discussing Alexis Martin, who, at age 17, was
charged in the murder of her trafficker); John Holt & Lisa McCormick, Hope for Hope: Kansas sex trafficking victim
put behind bars for sex trafficking, Fox4 (Feb. 26, 2020, 4:01 PM), https://fox4kc.com/news/hope-for-hope-kansas-
sex-trafficking-victim-put-behind-bars-for-sex-trafficking/  [https://perma.cc/Z5Z7-3CGZ]  (discussing  Hope
Zeferjohn, who was sentenced to six years in prison for ten felony and two misdemeanor charges when she was a
minor, despite arguing that she had no choice).

VOI Report, supra note 132, at 36-37 (noting case studies, including “Brittany” who had just turned eighteen when
her trafficker was arrested).

18 U.S.C. § 1591.

See id.
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See e.g., Raychel Teasdale, Accounting for Adolescents' Twice Diminished Culpability in California's Felony
Murder Rule, 53 Loy. L.A. L. Rev. 307 (2019); Katherine Dobscha, Note, Considering a Juvenile Exception to the
Felony Murder Rule, 70 Case W. Rsrv. L. Rev. 141 (2019).

VOI Report, supra note 132, at 38-45 (noting three case studies in which victims testified their traffickers); Musto,
supra note 49, at 257, 269-70 (discussing prosecutors' motivations to work with advocates because they can help
ensure the victim will be able to testify).

Evidence of a victim-offender's participation in trafficking conduct may be the basis for a sentencing enhancement
even if the victim-offender was coerced into such activity by the trafficker. See U.S. Sent'g Guidelines Manual §
2G1.1(3) (U.S. Sent'g Comm'n 2018) (“For the purposes of § 3B1.1 (Aggravating Role), a victim, as defined in this
guideline, is considered a participant only if that victim assisted in the promoting of a commercial sex act or
prohibited sexual conduct in respect to another victim.”). See United States v. Britton, 567 F. App'x 158, 159, 161
(3d Cir. 2014) (finding that the victim-offender qualified as a “participant” because “she assisted in promoting
prohibited sexual conduct with respect to other victims.” As a result of her role as a victim-offender, she pled guilty
to conspiracy to engage in interstate prostitution. As a coconspirator, the victim-offender qualified as a participant
because she was “criminally responsible for the commission of the offense ...” (quoting U.S.S.G. § 3B1.1 app. n. 1.));
But cf. U.S. Sent'g Guidelines Manual § 3B1.1(1) (U.S. Sent'g Comm'n 2018) (“A ‘participant’ is a person who is
criminally responsible for the commission of the offense, but need not have been convicted.”); see also United States
v. Scott, 529 F.3d 1290, 1303 (10th Cir. 2008) (finding that, although the victim-offender was not located or charged,
her involvement still served as the basis for a four-level sentencing enhancement for the trafficker).

N.M. Stat. Ann. § 30-52-1(E) (West 2021) (“In a prosecution pursuant to this section, a human trafficking victim
shall not be charged with accessory to the crime of human trafficking.”).

Seeking Justice, supra note 22, at 17.

Amanda Peters, Modern Prostitution Legal Reform & the Return of Volitional Consent, 3 Va. J. Crim. L. 1, 31
(2015) (noting that, at the time of publication, 22 states have recently enacted affirmative defense laws in relation to
sex trafficking victims).

Id. at 31 n. 93.

Marsh et al., supra note 236, at 17 (“This is commonly understood to apply only to criminal acts committed in
response to an immediate threat of death or serious physical harm.”). But duress only properly describes a small
subset of trafficking circumstances, as most are instead more subtle forms of chronic manipulation, rather than
acute/discrete instances of immediate threat. Myatt, supra note 217, at 563-66.

See generally Alyssa M. Barnard, Note, ‘‘The Second Chance They Deserve”: Vacating Convictions of Sex
Trafficking Victims, 114 Colum. L. Rev. 1463 (2014) (discussing the limitations of state vacatur laws); New Analysis
Grades States on Criminal Record Relief for Survivors of Human Trafficking, Polaris (Mar. 14, 2019),
https://polarisproject.org/press-releases/new-analysis-grades-states-on-criminal-record-relief-for-survivors-of-human-
trafficking/ [https://perma.cc/XY67-JHPS].

See Jessica Emerson & Alison Aminzadeh, Left Behind: How the Absence of a Federal Vacatur Law Disadvantages
Survivors of Human Trafficking, 16 U. Md. L.J. Race, Religion, Gender & Class 239, 252 (2016). See also
Trafficking Survivors Relief Act of 2019, H.R. 3627, S. 3240, 116th Cong. (2019). Both bills were referred to the
committee, but both bills died when Congress adjourned on January Ist. H.R.3627--Trafficking Survivors Relief Act
of 2019, Congress.gov, https://www.congress.gov/bill/116th-congress/house-bill/3627/text?r=98&s=1
[https://perma.cc/8F7B-PJ6W];, S.  3240--Trafficking  Survivors  Relief Act of 2020, Congress.gov,
https://www.congress.gov/bill/116th-congress/senate-bill/3240 [https://perma.cc/X5ZL-KC7C].
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Dominique Roe-Sepowitz, Elynne Greene, Kristine Buist, Stephanie Dirks, James Walters, James Gallagher, Kristen
Bracy, Kimberly Hogan, Bandak Lul, Jiwon Byun & Veronica Duffield, ASU Off. Sex Trafficking Intervention
Rsch., Trick Roll Study: Forced Criminality in Sex Trafficking Situations 3-4 (2020).

VOI Report, supra note 132, at 36 (detailing the case study of “Brittany,” who was charged with conspiracy to
distribute cocaine).

See Burrell, supra note 43, at 1-2 (“Our system has lost touch with its well-intentioned origin as a means to care for
young people. In the ‘get tough’ era of juvenile justice toward the end of the last century, we built and began to
operate juvenile facilities that are indistinguishable from adult jails and prisons--heavy on hardware, custody, and
control .... We have been slow to recognize that subjecting children to detention in such facilities is inherently
traumatic, and counterproductive to producing good outcomes.”).

VOI Report, supra note 132, at 24 (“A criminal response can often impede access to these needed services and
compound the trauma. For this reason, as soon as trafficking victimization is suspected and/or confirmed, a VO
should be connected with a victim advocate or specialist who can connect them with needed support and services.”).

SHI Report Cards, supra note 2, at 64-65.
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