3.1

TOOLS FOR A VICTIM-CENTERED CRIMINAL JUSTICE RESPONSE

POLICY GOAL: State law provides a child sex trafficking-specific
hearsay exception that applies to non-testimonial evidence to
reduce reliance on victim testimony.

Reporting a crime and participating in a
resulting investigation and prosecution can be
daunting for any crime victim; however, it is
particularly intimidating for child victims of
sexual violence, including child sex trafficking.
While the prosecution of a child’s trafficker can
be one mechanism for formally recognizing
victimization and harm,' participating in the
criminal justice process as a victim-witness can
result in the child being retraumatized. Providing
testimony may necessitate discussing sometimes
vivid and “deeply personal and violent experiences
of abuse” to the court.? As such, child witness
experts recommend creating policies that can
minimize the risk of re-traumatization and
emotional distress.? In order to facilitate a victim-
centered criminal justice process, it is important
that states enact a robust set of laws that offer
protections for child sex trafficking victims in the

trial process.

One way in which legislation can create more
victim-friendly, child-appropriate court procedures
is to provide hearsay exceptions for non-testimonial
evidence, including texts, emails, and other records
created by the child regarding their exploitation.
Child sex trafficking cases present an array of
evidentiary challenges, including the difficulty

of corroborating allegations of a crime that is
oftentimes hidden. While child victims often

make out-of-court statements or document their

abuse to trusted persons in their lives, states’
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evidentiary rules often bar the evidence from being
admitted in proceedings against their offenders.

To overcome this challenge, states should enact
hearsay exceptions, allowing a victim’s non-
testimonial, out-of-court statements to be admitted
into evidence in lieu of, or for the purpose of
corroborating, the child’s testimony. This will
reduce the reliance on victim testimony, which will
mitigate the risk of re-traumatization while still
sustaining the defendants’ Sixth Amendment right

to confront witnesses.

Notably, a strong state law will ensure the child

sex trafficking-specific hearsay exception applies

to all victims up to age 18. Testifying can be a
severely traumatic process for commercially sexually
exploited minors regardless of their age at the

time of testifying, and victims of child abuse often
experience severe forms of trauma and stress when

providing testimony in court.*

While the hearsay exception should be specific

to child sex trafficking, states may also consider
applying it to CSEC victim-witnesses as well.
States should also clearly address that this

hearsay exception applies only to non-testimonial
evidence to avoid any concerns with the Sixth
Amendment’s Confrontation Clause. Finally, to
facilitate prosecutors’ use of this hearsay exception,
states should have a complementary law requiring
prosecutors to be trained on child sex trafhcking

and victim-centered prosecutions.
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DRAFTING CONSIDERATIONS: 1« accomplish this policy goal, state law should...

»  Provide a hearsay exception specifically for child sex trafficking and CSEC victims.

P Ensure the child sex trafficking-specific hearsay exception applies to all victims up to age 18 rather than limiting
this protection to younger minors.

»  Clarify that the hearsay exception only applies to non-testimonial evidence to avoid constitutional challenges.

RELATED ISSUES:

5.2 Sstate law allows child sex trafficking victims to testify by closed circuit television regardless of
the prosecuted offense.

6.4 state law mandates trafficking-specific training on victim-centered investigations and
prosecutions for prosecutors.
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