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CRIMINAL PROVISIONS
POLICY GOAL: Use of a law enforcement decoy is not an available

defense under sex trafficking and commercial sexual exploitation of
children (CSEC) laws.
In this new digital-age, social media and personal
advertisement platforms have made it easier than
ever for buyers and traffickers to solicit minors
for commercial sex, providing offenders with a
sense of freedom and anonymity.1 But just as buyers
and traffickers have taken to the Internet, efforts to
criminalize these perpetrators have also gone online.
To effectively and proactively combat commercial
sexual exploitation, law enforcement agencies have
increasingly relied on “reverse sting” operations
in which officers pose as minors to identify and
arrest buyers and traffickers who seek to recruit or
purchase minors for commercial sex.2 Permitting law
enforcement to pose as a minor for the purpose of
investigating commercial sex crimes is essential to
fighting these crimes without risking actual harm to
children. Such stings, whether initiated through print
media or web-based services, are generally safer for
law enforcement and allow officers to collect more
evidence and build stronger cases against buyers and
traffickers.3 Accordingly, use of a law enforcement
decoy is an effective and child-protective approach
to proactively investigate trafficking and CSEC
offenders.
In interpreting and enforcing child sex trafficking
and commercial sexual exploitation of children
(CSEC) laws, the focus should be on the intent of the
defendant to engage in commercial sex with a child
and the steps he or she took in furtherance of that
intent. The fact that an agreement for commercial
sex was made between the defendant and a law
enforcement decoy does not negate the fact that the
defendant intended to solicit an actual child for sex.

Accordingly, states can ensure buyers and traffickers
are held accountable in these situations by amending
their trafficking and CSEC laws to expressly prohibit
defendants from asserting a defense based on the
fact that a law enforcement officer, rather than an
actual minor, was involved. Some states have taken
the added step of defining “minor,” for purposes of
certain offenses, to include a person under 18 years
of age, a law enforcement officer posing as a person
under 18 years of age, or a person the offender
believed to be under 18 years of age.4
Notably, statutes permitting prosecution—even
when the person solicited or purchased was not
actually a minor—have withstood constitutional
challenges.5 Offenders in such states are unable
to assert decoy defenses. For example, in State
[of North Dakota] v. Sheperd, a defendant was
arrested and charged with patronizing a minor
for commercial sexual activity after responding to an
online advertisement during a sting operation. The
defendant tried to present an argument that he did
not violate the statute because it requires the presence
of a minor; however, the court ruled that the statute
does not require the presence of a minor because part
of the purpose and context of the statute is to target
individuals who intentionally seek out children as
their sexual objects. A Texas appellate court made a
similar statement when it upheld a conviction for
online solicitation of a minor in Zapata v. State. This
defendant was also arrested during a sting operation.
In upholding the conviction, the court stated that the
offense of online olicitation is complete at the time of
solicitation.

Report Cards on Child & Youth Sex Trafficking | 2020

DRAFTING CONSIDERATIONS:
X

To accomplish this policy goal, state law should…

Ensure child sex trafficking and CSEC laws allow for use of a law enforcement decoy by prohibiting decoy defenses.

RELATED ISSUES:
1.1 The child sex trafficking law is expressly applicable to buyers of commercial
sex with any minor under 18.

1.2 Commercial sexual exploitation of children (CSEC) laws specifically

criminalize purchasing or soliciting commercial sex with any minor under 18.

1.3 Commercial sexual exploitation of children (CSEC) laws apply to traffickers
and protect al minors under 18.

1.4 Mistake of age is not an available defense under sex trafficking and
commercial sexual exploitation of children (CSEC) laws.
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