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EXECUTIVE
UMMARY



Over three years ago, the JuST Response Council began to discuss an emerging
issue that was challenging the field: sex trafficking victim-offender intersectionality
(hereafter ST-VOI) — the phenomenon of sex trafficking victims facing sex trafficking
charges. The response to this issue has varied greatly among jurisdictions, influencing
how and when sex trafficking survivors are treated as victims of a crime and when
they are treated as equal offenders alongside their exploiter without recognition of

their own victimization.

It has also been increasingly impacting human trafficking policy development. While there is a spectrum of possible
responses to this complex issue, many cases involving ST-VOI have resulted in trafficking victims being charged with
trafficking offenses. This approach reflects a narrow appreciation of the complex nature of ST-VOI, where past trafficking
victimization is not considered or loses its relevance once a trafficking survivor has engaged in behavior that could fall
under anti-trafficking statutes. The Council recognized the injustice inherent in this response; it is inconsistent with the
actual dynamics of how trafficking occurs, the nature and extent of control exerted by sex traffickers, and the influence of
trauma on the decision-making process and behavior of sex trafficking survivors. This demonstrated trend of charging sex
trafficking victims as offenders without considering their underlying victimization as well as requests from the criminal
justice system to provide guidance motivated the development of this resource. It is the Council’s hope that this guide will
support criminal justice stakeholders to improve their identification of ST-VOI and promote a more fair and just response

once ST-VOI is identified.

PURPOSE, GOALS & PARAMETERS OF THIS FIELD GUIDANCE

The purpose of this field guidance is to support a shift in the criminal justice response to ST-VOL. The goal is to move away
from a narrow, retributive approach and toward a holistic approach. This field guidance encourages stakeholders to consider
and apply a sex trafficking-informed lens to cases involving ST-VOI. To accomplish that goal, the resources and tools in

this field guidance were developed with three primary objectives:

1 Improve identification of sex trafficking victim-offenders who have come into
contact with the criminal justice system at any stage of the process

Enhance understanding of victim-offenders’ conduct through a sex trafficking- and
trauma-informed lens

3 Identify alternative responses to victim-offenders that take into account the impact
of their own victimization on their potential involvement in sex trafficking conduct



With these objectives in mind, the following resources were developed for criminal justice stakeholders, which include any-
one involved in the criminal justice process, ranging from law enforcement and prosecutors to judges to criminal defense

attorneys to probation officers to victim-witness advocates:

A Criminal Justice Stakeholder Tool

This tool is meant to be a practical resource for anyone interacting with a sex trafficking victim-offender who intersects
with, or is proceeding through, the criminal justice system. It is designed to help criminal justice stakeholders identify the
multitude of factors that commonly arise in ST-VOI cases and provide guidance on how these factors can be appropriately

taken into consideration as these cases proceed through the criminal justice system.

Case Studies

Six anonymized case studies are reviewed using the Criminal Justice Stakeholder Tool in order to demonstrate how
application of the tool could potentially have shifted the response to cases with ST-VOI. The case studies are drawn from
federal criminal cases involving an adult charged with sex trafficking under 18 U.S.C. § 1591. The court records in these
cases contained information indicating that the defendant had experienced sex trafficking victimization. While all of the
cases identified for purposes of the report involved female victim-offenders, this should not be interpreted as a finding that
male and gender-nonconforming cases do not exist. Instead, this reflects the ongoing need to improve identification of
male and gender-nonconforming sex trafficking victims and ensure the criminal justice process is informed and equipped

to recognize and respond to sex trafficking victims regardless of their gender identity.

Legal and Scholarly Resources Related to
Victim-Offender Intersectionality

This collection of scholarship is a review of court opinions and scholarly
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The failure to identify ST-VOI in the criminal justice system can interrupt avenues to needed services that would address
a victim-offender’s trauma, and failure to recognize and respond to ST-VOI in the criminal justice system perpetuates the
perception that victim-offenders are not entitled to a service-based response, regardless of whether they enter the criminal or
juvenile justice system. An uninformed criminal justice response to ST-VOI can create serious barriers for victim-offenders
to access needed services. It also poses urgent questions of fairness in the enforcement of criminal laws to address trafficking
and can undermine larger efforts to strengthen anti-trafficking policy. As a result, this field guidance was developed to begin

to provide the issue of ST-VOI the focused attention it requires.

GUIDING PRINCIPLES & RECOMMENDATIONS FOR THE FIELD

The resources compiled in this field guidance are informed by three guiding principles identified by the JuST Response
Council as broadly applicable to responding to ST-VOI:

Proactive identification is key.

Trafficking victimization is often challenging to identify. As such, proactive steps should be taken throughout the criminal
justice process to identify evidence that an individual suspected of or charged with trafficking has experienced, or is
currently experiencing, trafficking victimization. Close assessment and quick identification of ST-VOI can help distinguish
the role of a victim-offender from the role of a trafficker. Once ST-VOI is suspected, it is imperative that stakeholders adopt

a trauma-informed response.

Trauma response to trafficking victimization is a critical factor at all stages of the
criminal justice process.

Either past or concurrent trafficking victimization can lead to a trauma response that influences a victim-offender’s alleged
involvement in trafficking conduct. The impact of past and/or concurrent trafficking victimization on a victim-offender’s
understanding of, and response to, their circumstances should be considered throughout the criminal justice process. For
example, ST-VOI should be considered in the decisions of whether to arrest and charge, whether to prosecute and on what
charges and whether to convict. If convicted, ST-VOI should be considered in determining what sentence is appropriate,
including how the sentence could be mitigated to reflect the impact of sex trafficking victimization on the defendant’s

conduct.

Coercion of a trafficking victim may look different than coercion of other types of
crime victims.

Trafficking victimization and the resulting trauma response can uniquely impact a victim’s susceptibility to coercion, not
only in the context of being coerced into commercial sex, but also in the context of being coerced to commit other crimes.
Consistent with general principles of criminal law and justice, acts committed under coercion or duress are not as culpable
as acts committed willingly or knowingly in the absence of coercion or duress. Understanding the nature and power of the
coercion that traffickers exert over victims to cause them to engage in trafficking conduct is fundamentally important and

must be considered at every stage of the criminal justice process.



RECOMMENDATIONS

One of the primary goals of this field guidance is to bring attention to ST-VOI and start a dialogue about how this
challenging issue can be addressed in a way that balances potentially competing priorities of victim-centered justice, victims’
rights and public safety concerns. The JuST Response Council also recognizes that this field guidance will not address every
circumstance of ST-VOI. More research and learning are needed to identify comprehensive solutions, both in policy and
practice, for responding in a fair and just way to ST-VOI. To encourage that ongoing process, this report recommends the

following next steps for the field:

Provide broad-based training for criminal justice stakeholders on identifying and responding to
ST-VOI.

Consider impact of, and potential alternatives to, coercive tactics to gain victim cooperation
and testimony. Research can help identify strategies for improving trafficking investigations and
prosecutions that reduce or eliminate reliance on victim-witness testimony.

Ensure that there is a strong service-based component embedded within the criminal justice
response to sex trafficking. Strong partnerships with service providers can help break the cycle of
exploitation and address the vulnerabilities of trafficking victims before they potentially lead to
later offending.

Conduct in-depth research on treatment approaches for sex trafficking victim-offenders, including
how to provide specialized trauma-informed services to sex trafficking victim-offenders without risk
to non-offending victims.

Conduct further research on what causes ST-VOI, how ST-VOI impacts a victim-offender, how those
harmed by sex trafficking victim-offenders are impacted, and what resilience and protective factors
could help prevent ST-VOI and coercion to commit other offenses.

Engage in an ongoing dialogue with a diverse range of stakeholders on how to balance competing
priorities of victim-centered justice, victims’ rights and public safety concerns.

Seek and incorporate survivor engagement in development of responses, protocols, research
strategies, and any next steps toward understanding and improving responses to ST-VOI.

Explore legal and practical alternatives to implementing a traditional criminal justice response in ST-
VOI cases, including opportunities to prevent criminalization at the outset of the case.

Open avenues for sex trafficking victim-offenders who have been convicted of crimes related to
their trafficking victimization to seek relief from the long-term consequences of those convictions.






INTRODUCTION

Lurking at the edges of almost two decades of progress in combatting sex trafficking
in the United States is the problem of victim-offender intersectionality (ST-VOI). Indeed,
the phenomenon of trafficking victims committing criminal acts is largely unavoidable

in the sex trafficking victimization process. Consensus has grown within the anti-

trafficking movement that charging sex trafficking victims with prostitution can be

harmful and retraumatizing, giving rise to specialized human trafficking courts, diversion

programs, and “safe harbor

and vacatur laws that seek to mitigate the harm caused

by criminalizing sex trafficking victims.

However, the field is increasingly seeing that the nature of sex trafficking victimization and the control and coercion

exerted by those who profit from the exploitation of sex trafficking victims, means that prostitution is not the only

crime that trafficking victims may be charged and prosecuted for in the course of their victimization. Increasingly, law

enforcement, prosecutors, judges and victim advocates are being confronted with the complex question of whether a sex

trafficking victim should be charged as an offender when that victim engages in conduct that violates the sex trafficking law.

NOTE ON
FOCUS OF THIS
FIELD GUIDANCE

While the Council recognizes that
victim-offender intersectionality
has an impact on access to services,
housing and therapeutic treatment,
this field guidance focuses on the
criminal justice response to VOI

for several reasons. Not only does an
uninformed criminal justice response to VOI
create serious barriers for victim-offenders
to access needed services, but it also
poses urgent questions of fairness in the
enforcement of criminal laws to address
trafficking. As a result, inappropriate
responses to VOI can undermine larger
efforts to strengthen anti-trafficking policy.
Further, the complexity of addressing

this issue in the criminal justice system
warranted focused attention in order to

address the issue more broadly.

This question does not have clear or easy answers. As the circumstances
vary widely from case to case, outcomes in these cases also vary widely,
with the victim-offender’s trafficking victimization often being excluded

from consideration as they proceed through the criminal justice system.

Opver three years ago, the JuST Response Council began to discuss
the issue of ST-VOI. Given the complexity of these cases, the Council
recognized the injustice inherent in charging sex trafficking victims as
offenders without consideration for their own victimization. Victim-
offenders not only deserve, but require, a just, trauma-informed and
victim-centered response. The Council also understood that when the
intersection of victimization and trafficking conduct brings a victim-
offender into the criminal justice system, a just response can be achieved
if the relevant stakeholders in the process are informed about the
phenomenon of ST-VOI and commit to both identifying victimization

and responding holistically once it has been identified.

Acknowledging the need to improve awareness and response to ST-
VOI, the Council developed this field guidance. This field guidance
secks to provide criminal justice stakeholders with resources and a guide
to promoting more just and victim-centered approaches when they
encounter the intersection of sex trafficking crimes that are alleged to
have been committed by sex trafficking victims. The guide is designed to
foster a case-by-case approach that considers the unique circumstances
of the charged conduct alongside the circumstances of the offender’s
trafficking victimization and how that victimization may have influenced

the offending conduct.



GUIDING PRINCIPLES

The resources compiled in this field guidance are informed by three guiding principles identified by the JuST Response
Council as broadly applicable to responding to ST-VOI:

Proactive identification is key. Trafficking victimization is rarely easy to identify. As such, proactive steps
should be taken throughout the criminal justice process to identify evidence that an individual suspected of or charged with
trafficking has experienced, or is currently experiencing, trafficking victimization. Social factors that make an individual
vulnerable to trafficking can also make them vulnerable to being coerced into committing trafficking offenses; however,
despite similarity in underlying vulnerabilities, evidence that victim-offenders were subjected to trafficking victimization
may not be as easy to identify as the victimization of individuals who are not also charged with offending conduct.
Therefore, close assessment and quick identification of ST-VOI can help distinguish the role of a victim-offender from the

role of a trafficker. Once ST-VOI is identified, it is imperative that stakeholders adopt a trauma-informed response.

Trauma response to trafficking victimization is a critical factor at all stages of the

criminal justice process. Either past or concurrent trafficking victimization can lead to a trauma response that
influences a victim-offender’s alleged involvement in trafficking conduct. The impact of past and/or concurrent trafficking
victimization on a victim-offender’s understanding of, and response to, their circumstances should be considered to
determine the impact that the victimization had on the victim-offender’s ability (or perceived ability) to choose to act
otherwise. The existence of trafficking victimization, concurrent or otherwise, is a crucial starting point for distinguishing
intentional conduct from conduct that lacked choice. Since trauma response is not limited to immediate responses to
trauma, the impact of trauma must be considered at all stages of the criminal justice process. For example, ST-VOI should
be considered in decisions of whether to arrest and charge, whether to prosecute and on what charges, and whether to
convict. If convicted, ST-VOI should be considered in determining what sentence is appropriate, including how the

sentence could be mitigated to reflect the impact of sex trafficking victimization on the defendant’s conduct.

Coercion of a sex trafficking victim may look different than coercion of other types

of crime victims. Sex trafficking victimization and the resulting trauma response can uniquely impact a victim’s
susceptibility to coercion, not only in the context of being coerced into commercial sex, but also in the context of being
coerced to commit other crimes. Consistent with general principles of criminal law and justice, acts committed under
coercion or duress are not as culpable as acts committed willingly or knowingly in the absence of coercion or duress.
Understanding the nature and power of the coercion that traffickers exert over victims to cause them to engage in trafficking

conduct is fundamentally important and must be considered at every stage of the criminal justice process.



METHODOLOGY

The process of developing this field guidance spanned three years of work by the JuST Response Council and was guided
by the knowledge and expertise of the Council members.? The collective professional and lived expertise of the Council
members ensured that this field guidance was informed by the perspectives of criminal justice stakeholders, including
prosecution, law enforcement, probation, judiciary, victim advocates and sex trafficking survivors. The Council developed
this field guidance following extensive discussion and debate, legal and scholarly research, review of over 150 federal case
records and analysis of state and federal laws impacting sex trafficking survivors. Throughout this process, the Council
identified the overarching need to change how the criminal justice system responds to ST-VOI and identified the specific
goal of supporting criminal justice stakeholders in making a systemic shift from a narrow, retributive response to a holistic

approach.

Given the impact of language on perceptions and cultural attitudes, part of shifting the criminal justice response also ne-
cessitates a shift in language. For this reason, the Council concluded that it was necessary to reject use of the term “bottom”
and its other iterations as an appropriate way to define or describe a sex trafficking survivor alleged to have committed a sex
trafficking offense. The term “sex trafficking victim-offender intersectionality” reflects the broader criminal justice concept
of victim-offender overlap® while limiting it to the context of sex trafficking cases. Additionally, use of the term “intersec-
tionality” in lieu of “overlap” was important because temporal overlap does not accurately reflect the nexus of victimization
and alleged offending that may occur in sex trafficking cases. Instead, these cases require a holistic understanding of a broad

range of factors in order to accurately understand the circumstances that led to ST-VOI and enable a just response.

Thus, in order to support criminal justice stakeholders in shifting the response to ST-VOI, this field guidance encourages
stakeholders to apply a sex trafficking-informed lens to cases involving ST-VOI, enabling consideration of the facts and
circumstances of these cases through that lens. Recognizing the real challenges that criminal justice stakeholders encounter,
the Council chose to focus its efforts on developing tools and resources that would support criminal justice stakeholders

who are on the front lines of tackling this challenging issue.

The resources and tools in this field guidance were developed to support criminal justice stakeholders with achieving three

primary objectives:

1 Improve identification of sex trafficking victim-offenders who have come into
contact with the criminal justice system at any stage of the process

2 Enhance understanding of victim-offenders’ conduct through a sex trafficking-
informed lens

3 Identify alternative responses to victim-offenders that account for the impact of
their own victimization on their potential involvement in sex trafficking conduct



With these objectives in mind, the following resources were developed for criminal justice stakeholders:

A Criminal Justice Stakeholder Tool

This tool is meant to be a practical resource for anyone interacting with a sex trafficking victim-offender who intersects
with, or is proceeding through, the criminal justice system. It is designed to help criminal justice stakeholders identify the
multitude of factors that commonly arise in ST-VOI cases and provide guidance on how those factors can appropriately be

taken into consideration as these cases proceed through the criminal justice system.

Case Studies

Six anonymized case studies are reviewed using the Criminal Justice Stakeholder Tool in order to demonstrate how
application of the tool could have potentially shifted the response to cases with ST-VOI. The case studies are drawn from
federal criminal cases involving an adult charged with sex trafficking under 18 U.S.C. § 1591.# The court records in these
cases contained information indicating that the defendant had experienced sex trafficking victimization. While all of the
cases identified for purposes of the report involved female victim-offenders, this should not be interpreted as a finding that
male and gender-nonconforming cases do not exist. Instead, this reflects the ongoing need to improve identification of
male and gender-nonconforming sex trafficking victims and ensure the criminal justice process is informed and equipped

to recognize and respond to sex trafficking victims regardless of their gender identity.

None of the case studies involve a minor charged with sex trafficking or prosecution under state law. Cases involving minors
were not included because of the confidential nature of juvenile court records and because many of the cases involving
minors charged as adults have been publicized, making it difficult to effectively anonymize the cases. State cases were not
included because the differences in law, procedure and practice vary considerably from state to state, making it difficult
to accurately assess the factors that influenced the outcomes in the cases. Federal cases were more suitable for purposes of
comparison because of the consistency in laws and procedures applied in these cases. Thus, the fact that state cases and cases
involving minors were not included as case studies should not be interpreted as a finding that these cases do not exist or
are more limited. Indeed, news reports of minors charged with serious offenses alongside their traffickers are increasingly

prevalent, and many of these cases are being charged at the state level.®

Legal and Scholarly Resources Related to Victim-Offender Intersectionality
This collection of scholarship is a review of court opinions and scholarly articles addressing the phenomenon of ST-VOLI. It

also provides an analysis of related criminological theories that may be applicable in the ST-VOI context.



While this field guidance was designed for criminal justice stakeholders, it has relevance for anyone working with sex traf-
ficking victim-offenders. Similarly, the resources provided in this field guidance may also have application to cases involv-
ing trafficking victims charged with other serious crimes that are not trafficking but are nevertheless related to trafficking

victimization.

The JuST Response Council recognizes that service providers also face challenges as a result of ST-VOI; however, this field
guidance focuses on informing the criminal justice process for several reasons. The failure to identify ST-VOI in the crim-
inal justice process can interrupt avenues to needed services that would address a victim-offender’s trauma, and failure to
recognize and respond to ST-VOI in the criminal justice process perpetuates the perception that victim-offenders are not

entitled to a service-based response, regardless of whether they enter the criminal or juvenile justice system.

An uninformed criminal justice response to ST-VOI can create serious barriers for victim-offenders to access needed ser-
vices. It also poses urgent questions of fairness in the enforcement of criminal laws to address trafficking and can undermine
larger efforts to strengthen anti-trafficking policy. As a result, this field guidance was developed to begin to provide the issue

of ST-VOI the focused attention it requires.



DEFINITIONS

VICTIM-OFFENDER INTERSECTIONALITY (VOI):

For purposes of this report, this term refers to the phenomenon of sex trafficking victims alleged to have engaged in
conduct that violates the federal definition of sex trafficking under 22 U.S.C. 7102 (Definitions).® Under this definition,
the trafficking violation could involve a broad range of conduct, including recruitment, transportation, advertising and
harboring, and could involve trafficking of adults by means of force, fraud or coercion or children without regard to

whether force, fraud or coercion was involved.

VICTIM-OFFENDER (VO):

For purposes of this report, victim-offender, or VO, is used to refer to an individual who has experienced, or is currently
experiencing, sex trafficking victimization and is alleged to have engaged in conduct that violates the federal sex trafficking
law. As previously discussed, while all of the cases identified for this report involved female victim-offenders, this should
not be interpreted as a finding that male and gender-nonconforming cases do not exist. Instead, this reflects the ongoing
need to improve identification of male and gender-nonconforming sex trafficking victims and ensure the criminal justice

process is informed and equipped to recognize and respond to sex trafficking victims regardless of their gender identity.

SEX TRAFFICKING VICTIM/SURVIVOR:
A sex trafficking victim/survivor is any person who has been N OTE ON

LANGUAGE

victimized by/survived victimization of conduct that violates the
federal sex trafficking law. This report uses “victim” and “survivor”
g P

interchangeably to provide consistency and align with statutory This field guidance report addresses

language and cross-agency terminology. The Council recognizes the intersection of sex trafficking
that individuals who have experienced trafficking are survivors at victimization and criminalization of
sex trafficking victims under sex
trafficking laws without relying on

derogatory labels that are sometimes
experience with trafficking may refer to themselves in many ways, used to describe sex trafficking

all stages of their abuse and recovery and are not defined by their

victimization. The Council also recognizes that people with lived

which may or may not include the terms “victim” and/or “survivor.” victims who have been charged with
sex trafficking offenses. While the term
"bottom,” and similar iterations, are often

CRIMINAL JUSTICE STAKEHOLDER:

This term refers to any professional or volunteer participating in the

used in this context, the term “bottom”

has been created and perpetuated by the
criminal justice system in a manner that involves interaction with traffickers who exploit victim-offenders. Due
individuals who are or could be charged with a crime. to this genesis of the term, this report uses
the term victim-offender or victim-offender
intersectionality with the exception of the
legal and scholarly resources section, which
examines how the term “bottom” has been

used in legal and scholarly contexts.




TRAUMA IMPACT ON THE SEX TRAFFICKING VICTIM-OFFENDER

It is essential to view the actions and behaviors of sex trafficking victim-offenders
through the lens of trauma. Though an “ideal victim is expected to react to their
aggressors and to their [victimization] in socially accepted ways,” such traditional
notions of victimhood “do[] not account for the coping techniques that trafficked
[persons] may have adopted in order to survive their ordeal” or for their potentially
“unconventional reactions to their victimization.”” Therefore, understanding trauma
and how trauma can affect sex trafficking victim-offenders will shed light on how
and why victims may transform into victim-offenders.

WHAT IS TRAUMA?
Trauma is the unique individual experience of an event or enduring condition in which either the individual’s ability to
integrate his or her emotions are overwhelmed or the individual experiences a threat to his or her life, bodily integrity, or

sanity.® Trauma can be either a singular event, such as a rape, or chronic events, like sex trafficking.’

THE BIOLOGICAL IMPACT OF TRAUMA

The toxic stress associated with traumatic events has far reaching effects. Studies have revealed that the brains of people who
have been victims of trauma are different when compared with the brains of people who have not experienced trauma.'
Anytime that an individual experiences a traumatic event, the body’s stress response system is activated.!’ Overactivity
of that system (primarily the amygdala, prefrontal cortex, and hippocampus) can influence not only the physiological
makeup of those areas of the brain but, through that, the individual’s behavior and decision-making abilities.'* Research
has consistently shown that victims of trauma have smaller amygdalae, which can result in hypersensitivity.'”> When the
amygdala is engaged, it sends a signal to speed heart rate, raise blood pressure and release hormones such as adrenaline
and cortisol.” The engagement of the amygdala also inhibits the prefrontal cortex, which controls judgment and impulse
control, and the hippocampus, which aids in effective recollection of events.”” An individual attempting to recollect
their trauma may only have access to it in fragmented, non-sequential memories.'® Without buffers from healthy social

relationships and/or stable environments, these changes may lead to short and long-term difficulties in physical and mental

healch."”

In addition to the impact on neurological functioning, trauma has a powerful and long-term impact on physiological
functioning and physical health. Toxic stress, which is experienced by repeated heightened stress responses, can impair the
nervous, cardiac, endocrine and immune systems, increasing the likelihood of chronic health conditions.'® It is important
to note, however, that many of these negative changes are reversible with proper physical and mental health care, nutrition,

and supportive relationships, thus highlighting the need for service-based, rather than punitive responses."

THE PSYCHOLOGICAL IMPACT OF TRAUMA
The psychological impact of the trauma one endures from being sex trafficked depends on the individual and their subjective

experience of the traumatic event.”” For some, trauma may lead to a sense of hopelessness, anger, inability to recall,



loss of sleep, distrustfulness, disassociation or difficulty concentrating.”!

For others, trauma may lead to an exaggerated
startle response, hypervigilance, efforts to avoid any reminders of the traumatic event, self-mutilation, suicidal behaviors

or increased risk taking.”

Sex trafficking victim-offenders are at a high risk for experiencing multiple mental health and behavioral problems because
of the nature of their trauma.?® A 2010 study, which interviewed 204 trafficked girls and women in seven post-trafficking
service settings, revealed that 57% of participants were comorbid for three mental health outcomes: depression, anxiety
and Post-Traumatic Stress Disorder (PTSD).* Additionally, 55% of the study’s participants met the criteria for high levels
of depression, 48% met the criteria for high levels of anxiety and 77% met the criteria for PTSD.” Those three mental
health diagnoses are not comprehensive though; victim-offenders may also suffer from panic disorder, substance abuse and
eating disorders as well.** Co-occurring substance use issues are especially common among those who have experienced sex
trafficking because these substances may be used as a coping mechanism, as a method of dissociation or may have been used

as a means of coercion by traffickers or buyers.”

THE IMPACT OF COMPLEX TRAUMA

Children and adolescents exposed to multiple traumatic events experience a unique form of trauma known as “complex
trauma.””® The term “complex trauma” also refers to the immediate and long-term consequences of these traumatic
experiences.”? “Children exposed to complex trauma often experience lifelong problems that place them at risk for
additional trauma exposure and other difficulties, including psychiatric and addictive disorders, chronic mental illness

and legal, vocational, and family problems. These difficulties may extend from childhood through adolescence and into

adulthood.”®®

Additionally, research indicates that complex trauma is not isolated to childhood traumatic experiences. Instances of
community violence (i.e. domestic violence, interpersonal violence, sexual exploitation/trafficking, refugee/asylee trauma
and family violence) all categorize as complex due to the prolonged and repetitive nature of the trauma.>’ Complex trauma
is typically interpersonal and involves circumstances that seem inescapable to the victim.** While childhood trauma can
be indicative of an individual’s likelihood to experience complex trauma in adulthood, it is not a requirement.** These
traumatic experiences are most often found in circumstances that involve severe exploitation, direct harm or maltreatment.*

For individuals with adult complex trauma, these events typically occur in positions of disempowerment or dependency.®

THE TRAUMA-RESPONSE OF A SEX TRAFFICKING VICTIM-OFFENDER

Scholars describe a crime victim’s reaction to a crime as “the crisis reaction.”®

Depending on a victim’s “level of personal
violation they experience and their state of equilibrium at the time of victimization,” victims will have different crisis
reactions.”” Many sex trafficking victims have experienced violence and trauma in the past, prior to their sex trafficking
victimization. Therefore, they may already have an altered state of equilibrium at the time of their sex trafficking
victimization. This, along with the nature of the offense, may lead to a seemingly unconventional crisis reaction, which

involves a victim engaging in behaviors that may violate the law or lead to criminal justice system contact.

For some people who have experienced trauma, behaviors that were protective during the trauma become the default
and can be maladaptive or damaging when displayed in other situations. For example, a 2012 study, which surveyed 217

trauma-exposed female undergraduate students, revealed that “high levels of trauma exposure corresponded with anger as
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well as both verbal and physical aggression.”®® The study revealed that trauma was a significant predicator of verbal and
physical aggression with individuals who experienced more trauma exhibiting higher levels of such aggression.” Also, the
study showed “a significant total effect of cumulative trauma on anger with higher cumulative trauma predicting greater

anger.”

Furthermore, there is a link between unresolved trauma and criminal behavior.’ Chronic trauma may evolve into a
“dysfunctional routine,” creating a link between experiences of trauma as a victim and later experiences of trauma as
perpetrators.” Trauma may actually “urge individuals to engage in greater risk taking behavior or in seeking out dangerous
and sensational situations as part of compulsive re-exposure to trauma and as an attempt to heal unresolved traumatization
through re-enactments of their early experiences.”® Such re-enactments of trauma are “mirrored [in] . . . ‘acting out’
behaviours [sic], such as harm to others and criminal activity” and that phenomenon is known as “compulsion to the

trauma.”*

Trauma can also lead trafficking victims to engage in behaviors that violate the law for other reasons. As discussed in the
“Legal and Scholarly Resources” section below, people who have experienced trafficking often feel trauma bonds with their
traffickers wherein they develop positive, loving or loyal feelings toward the very people who are hurting and exploiting
them. Especially for individuals who have had past experiences of trauma, abuse or neglect, they may view the trafficker
as the only person who has cared for them and loved them. Such a relationship can lead a victim to engage in criminal
behavior out of loyalty or through emotional coercion from their trafficker. In other situations, victims may determine that
engaging in criminal behavior is actually protective for them—the better of two evils. For example, if they recruit or force
others to engage in traflicking, they may avoid violence from a trafficker or have a lower quota themselves, meaning that

they may be prostituted less and, therefore, face less exposure to disease and violence.
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CRIMINAL JUSTICE
STAKEHOLDER TOOL

For Identifying and Responding to Sex Trafficking Victim-Offender Intersectionality

PURPOSE

The Criminal Justice Stakeholder Tool examines some of the common factors in cases involving sex trafficking victim-of-
fender intersectionality (ST-VOI) and applies a trafficking-informed lens to promote identification of victim-offender

(VO) status and more fair and just responses once ST-VOI is identified.

The tool also identifies concrete steps that can be taken to avoid or mitigate potential injustice for VOs in the criminal
justice system. For example, prosecutors can mitigate harm by exercising their discretion to not prosecute or electing to
prosecute charges that do not carry serious collateral consequences in addition to lengthy sentences that include incarcer-
ation. In addition, prosecutors may decline to treat the VO as a co-conspirator, including not charging the VO alongside
the trafficker as a co-defendant. The tool can also be employed by criminal defense attorneys who play a critical role in
advocating for a fair process through mounting defenses at trial, such as coercion or duress, or, if available, a trafficking-spe-
cific affirmative defense. Law enforcement can identify ST-VOI early on in the case and connect VOs with services, as
opposed to arresting and charging them. Connecting VOs to services may facilitate their willingness to participate in the
investigation and prosecution of their traffickers. If the VO is arrested, law enforcement can reduce harm by not targeting
this population as traffickers or as co-conspirators to trafficking. Victim advocates, judges, probation officers and other
criminal justice stakeholders who are trained on the nature of sex trafficking and ST-VOI can also influence the process by
considering all of the facts and identifying evidence that the VO was acting under coercion and/or the influence of trauma

resulting from trafficking victimization.




By considering the factors that often lie under the surface in these cases, criminal justice stakeholders can better identify
solutions to the complexity inherent to cases involving ST-VOI. The Criminal Justice Stakeholder Tool examines common

factors that fall under the following categories:

CONSIDERATIONS PERTAINING TO
CURRENT SEX TRAFFICKING CONDUCT

I I I I l I This section addresses the complex intersection between a VO’s own victimization and the
sex trafficking conduct that the VO engaged in themselves. These considerations are critical
to (1) identifying when an individual charged with trafficking may themselves be a victim
of sex trafficking and (2) understanding how a VO’s conduct is impacted by their current
victimization, their trauma response and the unique operation of control and coercion that

exists within sex trafficking victimization.

CONSIDERATIONS PERTAINING TO
PAST SEX TRAFFICKING VICTIMIZATION

L This section addresses the factors indicating that an individual charged with sex trafficking-
related offenses may also be a victim of past sex trafficking and how that victimization may
shape a VO’s current behavior. These considerations are critical to (1) identifying when an
individual charged with trafficking may have a history of sex trafficking victimization and
(2) understanding whether the charged conduct was the result of the victim-offender’s own

history of sex trafficking victimization.

© oy, CONSIDERATIONS PERTAINING TO

° HISTORY AND OTHER RELATED FACTORS
[ -, This section addresses the non-trafficking related history of an individual that may influence

vulnerability to trafficking exploitation as well as susceptibility to coercion that could impact
their likelihood of engaging in related criminal conduct as a result of trafficking victimization,

including conduct that violates the trafficking law.
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CASE CONSIDERATIONS
OVERVIEW

CONSIDERATIONS PERTAINING TO

Trafficker's Use of Harm or Threats of Harm as a Form of Control
* Did the VO come under the control of their trafficker through violence or threats of violence?
¢ Did the trafficker use violence or threats of violence to control the VO and/or other victims?
¢ Did the trafficker use or threaten to use other forms of harm to control the VO and/or other victims?
e Were the VO and/or the other victims afraid of the trafficker?
* Did the trafficker isolate the VO from other victims by punishing the other victims if the VO violated the trafficker’s rules?
* Did the VO avoid harm by engaging in criminal conduct directed by the trafficker?
* Did the trafficker initiate or exploit the VO’s substance use disorder as part of their trafficking?

Impact of Trauma and Trauma-Bonding
* Has the VO attempted to protect their trafficker in the criminal investigation or prosecution?
* Is/was the VO afraid to testify against their trafficker or participate in the investigation?
* Was the VO under the control of the trafficker for a longer period of time than the trafficker’s other victims?
* Is the VO emotionally bonded to the trafficker?

Role of Relationship with the Trafficker
¢ Is the VO’s trafficker a family member?
* Does the VO perceive a romantic relationship with their trafficker?
¢ Does the VO have a child with the trafficker?
* Has the VO’s child or another close relative been used as leverage to control the VO?

* Was the VO a minor at the time of their alleged trafficking conduct or at the time their trafficker began trafficking them?

VO's Conduct Toward Other Victims--Holistic Assessment
o If the VO directed the trafficking related activities of other victims, did the VO also have to engage in commercial sex?
o If the VO used violence against, or otherwise exerted control over, other victims, was the VO instructed to do so by the trafficker?
o If the VO recruited other victims, did that allow the VO to avoid or limit their own exposure to violence, exploitation or other
abuse by the trafficker?
* Did the VO attempt to help other victims or try to reduce the harm they suffered? If so, how?

VO's Apparent or Actual Autonomy--Holistic Assessment
* What degree of autonomy did the VO have in relation to other victims?
o If the VO had autonomy or access to a phone/car, was it monitored, limited or restricted by the trafficker?
e If the VO collected money from other victims, did the VO turn over all or the majority of the money collected from other
victims to the trafficker?
e If the VO helped “run the business,” did the VO avoid or limit their exposure to violence, exploitation or other abuse by

assisting the trafficker?



CONSIDERATIONS PERTAINING TO

History of Sex Trafficking Victimization as a Child
* Does the VO have a juvenile history of homelessness, running away or being forced to leave their home or placement?
* Has the VO engaged in survival sex (trading sex to meet basic needs, such as shelter, food or clothing) as a minor?

* Was the VO trafficked as a minor by a third party, regardless of force, fraud or coercion?

Context of Past Sex Trafficking Victimization

* Did a previous trafficker use violence or threats of violence to control the VO?

* Was the VO isolated from the community and/or moved too often to develop connections with anyone outside of their
trafficking situation?

* Was the VO trauma-bonded to their trafficker as a result of abuse and/or untreated trauma?

* Has the VO had an opportunity to address, receive support for or heal from the trauma that resulted from their trafficking
victimization?

* Did the trafficker exploit the VO’s drug use/addiction as part of their trafficking?

* Has the VO experienced more than one trafficking situation? If so, did the VO’s traffickers know one another, work together

in a larger operation, or have gang affiliation?

CONSIDERATIONS PERTAINING TO

History of Abuse and Child Welfare Involvement
* Does the VO have a history of physical, emotional, psychological or sexual abuse or neglect?
* Was the VO involved in the child welfare system as a child?
* Did the VO’s child welfare system involvement reduce or increase the VO’s exposure to abuse/neglect?
* Did the VO’s familial background involve intergenerational trauma and abuse? If so, did the VO’s familial background include

intergenerational trafficking?

History of Mental Iliness and Intellectual/Developmental Disabilities
* Does the VO have any vulnerabilities related to intellectual/developmental disabilities?
* Does the VO currently have, or have they in the past suffered from, mental illness?
* Did the VO have access to and/or receive treatment for mental illness/accommodations for intellectual/developmental

disabilities?

Role of Substance Use and Addiction
* Does the VO have a history of or are they currently using drugs or other substances?
* Does the VO have a history of or are they currently dealing with addiction or other substance abuse issues?

* Did the VO’s substance abuse play a role in their trafficking victimization?

Intersectional Background Factors Influencing Risk for Exploitation
¢ Did the VO’s socio-economic background impact their risk for exploitation, victimization or post-exploitation conduct?
* Did the VO’s racial, ethnic or cultural background impact their risk for exploitation, victimization or post-exploitation conduct?
* Did the VO’s educational background impact their risk for exploitation, victimization or post-exploitation conduct?
* Did the VO’s gender identity and/or sexual orientation impact their risk for exploitation, victimization or post-exploitation

conduct?
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CONSIDERATIONS PERTAINING TO




Trafficker's Use of Harm or Threats of Harm as a Form of Control

* Did the VO come under the control of their trafficker through violence?

* Did the trafficker use violence or threats of violence to control the VO and/or other victims?

* Did the trafficker use or threaten to use other forms of harm to control the VO and/or other victims?

* Were the VO and/or the other victims afraid of the trafficker?

* Did the traflicker isolate the VO from other victims by punishing the other victims if the VO violated the
trafficker’s rules?

* Did the VO avoid harm by engaging in criminal conduct directed by the trafficker?

* Did the trafficker initiate or exploit the VO’s substance use disorder as part of their trafficking?

Why is this important to ask? How does this uniquely impact sex trafficking
victims and/or their likelihood to offend?

These factual inquiries are important for understanding the extent to which a VO’s actions were coerced and
controlled by a trafficker and the extent to which the VO perceived any degree of choice in engaging in the
trafficking conduct.

How can the criminal justice system provide a ?

IDENTIFICATION:

Use or threat of violence or exposure to harm by the
trafficker to control the VO and other victims could
indicate that the VO’s trafficking conduct arose from
self-preservation. It is important to consider the
circumstances of control that may have caused the
VO’s conduct and consider how complex trauma and
ongoing abuse may simultaneously impact the VO’s
conduct. For example, control may be clear if the
victim committed an act of violence against another
person while a gun was held to their own head, but
the trauma of continued exposure to violence can
also influence a VO’s perception of control in ways
that are not as easily identifiable. A critical inquiry is
whether the trafficker created an atmosphere of fear
that led the VO to believe they had no other choice
but to offend.

Any form of force, fraud or coercion resulting in
sex trafficking violations needs to be considered
immediately to determine the appropriateness of
arresting and pressing charges and, subsequently,
pursuing charges. If charges are violent felonies
and no concurrent force, fraud or coercion can be
determined, then arrest and prosecution may be
appropriate, but current trafficking victimization
must still be considered as a mitigating factor. Also
be aware of the potential for re-traumatizing a VO
by charging them alongside their exploiter as a co-
conspirator, and do not interview the VO in front of
traffickers or other possible victims.

17



Impact of Trauma and Trauma-Bonding

* Has the VO attempted to protect their trafficker in the investigation or prosecution?

* Is/was the VO afraid to testify against their trafficker or participate in the investigation?

* Was the VO under the control of the trafficker for a longer period of time than the trafficker’s other victims?
* Is the VO emotionally bonded to the trafficker?

Why is this important to ask? How does this uniquely impact sex trafficking
victims and/or their likelihood to offend?

These inquiries relate to how a VO acting under the effects of trauma can give the impression of acting willingly
even though the VO does not perceive a choice.

How can the criminal justice system provide a ?
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IDENTIFICATION:

Trauma, both pastand concurrent, can have a dramatic
impact on how a VO responds to an investigation.
Failure to cooperate with an investigation should not
be treated as an indication of guilt but instead should
be explored and recognized as a red flag for potential
exploitation, fear of retaliatory harm or trauma
bonding. The VO may have a sense of obligation to
comply with demands to hold up their half of the
relationship. All of this is magnified if the victim is
young and/or does not understand the dynamics of
a healthy relationship or if the trafficker is a family
member or perceived romantic partner and those
relationships have been used to facilitate the trauma-

bond.

‘When there is suspicion that someone may be a VO,
efforts should be made to immediately include a
victim advocate who has experience with trafficking
cases. If the VO does not initially identify a trafficker,
law enforcement should still consider that the VO
may be a victim and protecting a trafficker. A VO can
be a victim and also be reluctant to self-identify and/
or testify against a trafficker due to variety of factors,
including trauma bonding or fear of reprisal against
self or family. A VO who acts to protect their trafficker
may be operating under the dynamics of abuse,
trauma and potentially intimate partner violence.
Since trauma may cause a VO to feel reticent to trust
others, this can make it difficult to build rapport with
law enforcement and prosecutors, especially if the VO
is not receiving appropriate services and care. Without
such care, a VO is likely to remain in survival mode,
so stakeholders should prioritize access to services.



Role of Relationship with the Trafficker

* Is the VO’s trafficker a family member?

* Does the VO perceive a romantic relationship with their trafficker?

* Does the VO have a child with the trafficker?

* Has the VO’s child or another close relative been used as leverage to control the VO?

* Was the VO a minor at the time of their alleged trafficking conduct or at the time their trafficker began trafficking them?

Why is this important to ask? How does this uniquely impact sex trafficking
victims and/or their likelihood to offend?

A VO’s relationship with their trafficker is critical to understanding the level of loyalty, obligation or
indebtedness a VO may feel towards the trafficker. A VO’s sense of loyalty, obligation or indebtedness may be
particularly strong if the trafficker is a family member or the VO had a personal relationship with the trafficker
prior to their trafficking victimization. Similar to the harm experienced by victims of intimate partner violence
or child abuse, 2 VO may be more inclined to engage in conduct that rises to exploitation of others if they
believe that doing so will please or strengthen their relationship with their trafficker.

How can the criminal justice system provide a ?

IDENTIFICATION:

The relationship between the VO and their trafficker,
and the VO’s relationship with other victims, may
provide critical details that distinguish the VO’s
conduct from their trafficker and demonstrate how
control and coercion that may not be immediately
apparent were driving the VO’s conduct. When the
VO believes they are in a romantic relationship with
their trafficker, many of the VO’s behaviors may
mirror those of intimate partner violence, including
the frequency with which the victim returns to
and the sense of loyalty they may feel towards their
perpetrator. Similarly, if their trafficker is a family
member, that may further increase the VO’s sense
of loyalty and the trafficker’s ability to manipulate
behavior. It is important to consider the past and
concurrent dynamics of a VO’s relationship to the
trafficker in order to understand why the VO may
appear more compliant with a trafficker’s instructions
or requests.

Applying research and practices similar to those used
in intimate partner violence and child abuse cases can
provide guidance in these cases. This is true not only
when the trafficker is a romantic partner or family
member but also when the trafficker manipulates
a VO’s familial relationships, such as with their
child, a parent or a younger sibling, as part of their
victimization. Increased sensitivity is required during
interviews and criminal justice processes in order to
assess the underlying dynamics of the trafficker-VO
relationship and determine how this relationship
may have caused a VO to act for the benefit of the
trafficker. With an understanding of these factors
in place, the VO’s conduct may appear much less
culpable and intentional than when viewed without
consideration of these factors.
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VO's Conduct Toward Other Victims-Holistic Assessment

e If the VO directed the trafficking related activities of other victims, did the VO also have to engage in commercial sex?

* If the VO used violence against, or otherwise exerted control over, other victims, was the VO instructed to do so by the
trafficker?

e If the VO recruited other victims, did that allow the VO to avoid or limit their own exposure to violence, exploitation or

abuse by the trafficker?

* Did the VO attempt to help other victims or reduce the harm they suffered? If so, how?

Why is this important to ask? How does this uniquely impact sex trafficking
victims and/or their likelihood to offend?

It is important to consider a VO’s conduct towards other victims in order to holistically understand the VO’s
role in the trafficking crime, the extent to which the VO was acting under coercion or duress, and whether the
VO made any attempts to mitigate harm to other victims.

How can the criminal justice system provide a ?
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IDENTIFICATION:

Secking information regarding why a potential VO
engaged in harmful conduct toward other victims
is critical to early identification of ST-VOIL. This
information can also shed light regarding whether the
harmful conduct engaged in by the VO was committed
as a result of coercion. Recognizing the role of ST-
VOI and possible coercion is essential to determining
the extent of a VO’s culpability in resulting criminal
activities. This information is critical and can shift the
trajectory of the case from the beginning, potentially
avoiding arrest, or arrest on serious charges like
trafficking or trafficking conspiracy.

Law enforcement should consider inquiring about a
VO’s conduct towards other victims at the outset of
an investigation, as it can improve law enforcement’s
rapport with the VO, which in turn may lead the
VO to be more cooperative. Building rapport with
a VO may help mitigate the risk of retraumatization
throughout the criminal justice process and may be
more effective in soliciting information from a VO
than coercive tactics, such as leveraging charges
against a VO to gain cooperation in the prosecution
of the trafficker. If a VO is charged, defense attorneys
can leverage this information to raise an affirmative
defense or seek to have charges dismissed based on
lack of criminal intent. Victim advocates can also
use this information to help to ensure that the VO
receives needed trauma treatment and services because
the coercion to engage in offending conduct can have
serious trauma consequences that require specialized
treatment in addition to the trauma caused by the
underlying trafficking victimization.



VO's Apparent or Actual Autonomy-Holistic Assessment

* What degree of autonomy did the VO have in relation to other victims?
¢ If the VO had autonomy or access to a phone/car, was it monitored, limited or restricted by the trafficker?

* If the VO collected money from other victims, did the VO turn over all or the majority of the money collected from

other victims to the trafficker?
e If the VO helped “run the business,” did the VO avoid or limit their exposure to violence, exploitation or other
abuse by assisting the trafficker?

Why is this important to ask? How does this uniquely impact sex trafficking
victims and/or their likelihood to offend?

Questions related to a VO’s apparent and actual autonomy are important because, even when conduct on
the part of the VO may appear autonomous, the VO may not perceive that they had a choice due to their
underlying trauma or their trafficker’s control. It is critical to consider the VO’s apparent and actual autonomy
together with indicators of coercion and control in order to accurately understand the VO’s actual role in the

trafficking of other victims.

How can the criminal justice system provide a ?

IDENTIFICATION:

To distinguish between VO and trafficker conduct,
the degree of autonomy will have to be seen through
the lens of the VO and the dynamics of power and
control. The degree of actual autonomy may not
equal the level of autonomy the VO appeared to have
or even the level of autonomy the VO might claim to

have had.

Upon initial assessment, it may appear that a VO
acted autonomously (e.g., they had access to a cell
phone or car); however, further investigation may
uncover that the VO’s behaviors were monitored or
that their trafficker was controlling them through
threats (e.g., harm to a family member). It is critical
that law enforcement work to differentiate what
actions the VO engaged in on behalf of the trafficker
to support the business and/or enforce the trafficker’s
demands and rules versus what, if any, actions they
engaged in completely independently. When assessing
autonomy, the effects of long-term trauma on the
brain and learned helplessness must be considered.
This is especially important when choosing whether
to charge a VO, especially on charges of trafficking or
as a co-conspirator. Relatedly, if during the course of
an investigation it becomes clear that a VO did not
have significant autonomy and was operating under
direction and control of a trafficker, consider working
with the VO to bring that evidence of control into
the prosecution of the trafficker, rather than bringing
charges against the VO.
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CONSIDERATIONS PERTAINING TO



History of Sex Trafficking Victimization as a Child

* Does the VO have a juvenile history of homelessness, running away or being forced to leave their home or placement?

* Has the VO been in a trafficking situation that didn’t involve a 3rd party exploiter (i.e., exploitation by sex buyers in
exchange for basic needs, such as shelter, food or clothing) as a minor?

* Was the VO trafficked as a minor by a third party, regardless of force, fraud or coercion?

Why is this important to ask? How does this uniquely impact sex trafficking
victims and/or their likelihood to offend?

Trafficking victimization that occurred during childhood, critical years of brain development, can significantly
affect a VO’s current functioning, vulnerability and victimization, and can increase their susceptibility to coer-
cion and control. It is important to recognize that VOs may not perceive, and some criminal justice personnel
may not initially recognize, past victimization and sex trafficking. This is especially true for VOs with a history
of homelessness, housing insecurity or related vulnerabilities who were exploited through exchanging sex acts
to survive. These VOs may not have had, or may not be able to identify, a third-party exploiter; however, they
are nonetheless victims of child sex trafficking.

How can the criminal justice system provide a ?

IDENTIFICATION:

The impact of past trafficking victimization can
create the same susceptibility to coercion and control
as concurrent victimization, especially when the
trafficking occurred as a minor. Individuals who
were trafficked as children may be at increased
vulnerability for becoming a VO later in life for
a variety of reasons. For example, they may lack
education and job/skills training and, as a result, may
become an offender as a method of survival. For other
VOs, their prior trafficking victimization may have
normalized commercial sexual exploitation to the
point that they cannot connect with the idea of the
harm they cause when recruiting and/or exploiting
others. It could even go so far as the VO thinking
they are actually helping someone who is homeless,
a runaway or in other difficult situations by exposing
them to commercial sex. This is particularly true if the
VO perceives their own history of exploitation as the
means that met their basic needs by providing access
to food, shelter and a perceived sense of security or
protection from other forms of harm.

Screening for previous trafficking victimization is
essential. Equally important is training all criminal
justice stakeholders to identify trafficking “red flags,”
such as a juvenile record, current or past homelessness
or a history of running away, which could indicate
potential trafficking. If screening leads to a finding of
past victimization, this must be considered at all stages
of the criminal justice process. Additionally, victim
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